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1.
This paper seeks to explore issues that arise when defending race discrimination claims and proposes strategies for the successful defence of such claims.

Legal Framework 

Direct Discrimination

2.
A person discriminates against another if on racial grounds he treats that other less favourably than he treats or would treat other persons (Section 1(1)(a) Race Relations Act 1976 (RRA 76)).

Indirect Discrimination

3.
A person discriminates against another if, he applies to that other a provision, criterion or practice which he applies or would apply equally to persons not of the same race or ethnic or national origins as that other, but – 

(a) which puts or would put persons of the same race or ethnic or national origins as that other at a particular disadvantage when compared with other persons,

(b) which puts that other at that disadvantage, and

(c) which he cannot show to be a proportionate means of achieving a legitimate aim. (Section 1(1)(A) RRA 76)

Harassment

4.
A person subjects another to harassment where, on grounds of race or ethnic or national origins, he engages in unwanted conduct which has the purpose or effect of – 

(a) violating that other person’s dignity, or

(b) creating an intimidating, hostile, degrading, humiliating or offensive environment for him (Section 3A RRA 76).

The fishing expedition?

Statutory Questionnaire Procedure

5.
Section 65 of the RRA 76 provides: 

(1) With a view to helping a person (“the person aggrieved") who considers he may have been discriminated against [or subjected to harassment] in contravention of this Act to decide whether to institute proceedings and, if he does so, to formulate and present his case in the most effective manner the [Minister] shall by order prescribe – 

(a) forms by which the person aggrieved may question the Respondent on his reasons for doing any relevant act, or any other matter which is or may be relevant; and
(b) forms by which the Respondent may if he so wishes reply to any questions.

(2) Where the person aggrieved questions the Respondent (whether in accordance with an order under subsection (1) or not) – 

(a) the question, and any reply by the Respondent (whether in accordance with such an order or not) shall, subject to the following provisions of this section, be admissible as evidence in the proceedings;
(b) if it appears to the Court or Tribunal that the Respondent deliberately, and without reasonable excuse, omitted to reply within a reasonable period [or, where the question relates to discrimination on grounds of race or ethnic or national origins, or to harassment, the period of eight weeks beginning with the day on which the question was served on him] or that his reply is evasive or equivocal, the Court or Tribunal may draw any inference from that fact that it considers it just and equitable to draw, including an inference that he committed an unlawful act.
6.
Whilst the Tribunal can draw inferences from a deliberate (and without reasonable excuse) omission to reply within a reasonable period or evasive or equivocal replies, such acts on the part of the Respondent do not automatically lead to a presumption of discrimination.  The key issue is whether or not the acts or omission of the Respondent sheds light on the actual discrimination complained of and thus the mental processes of the decision-maker:- See D’Silva v NATFHE [2008] IRLR 412 EAT.  Thus it is legitimate for a Respondent to consider carefully the questions that are raised by the questionnaire procedure and the relevance of those questions and if it does not consider the questions to be relevant and therefore decides not to answer the questions, it should state that it does not consider them relevant and invite the Claimant to justify the relevance. Subsequently, if a persuasive response from the Claimant is obtained and can then consider answering the question at that time.

Confidentiality and Data Protection

7.
It is not unusual for claimants to seek to obtain information about other employees’ circumstances for use as potential comparators thereby raising issues of confidentiality and data protection.  In a race discrimination case, usually information obtained will amount to sensitive personal data assuming it identifies the individual (or the individual is capable of being identified from the information) because the information will seek in part information about the ethnic origin or racial origin of the comparator.  The first port of call for such a request for disclosure of information is to seek the consent of the comparator in question.  The consent of the data subjects will permit a Respondent (as a data controller) to process the data lawfully within the Data Protection Act 1998 under Schedule 2 and Schedule 3.  A sample letter seeking consent in the context of an employment questionnaire is attached in the Appendix hereto.

8.
If there has been insufficient time to obtain consent, this should be set out in the reply to the questionnaire however the information should be provided subsequently when it is obtained.  If the individual refuses, it is legitimate to stat this in the questionnaire however that is unlikely to be the end of the matter as where an Order for disclosure is made that becomes a matter of legal obligation (rather than a matter of discretion) and in those circumstances it is possible for an employer as a data controller to lawfully disclose the information in question.  (See Schedule 2,  s3 and Schedule 3, s6 and Section 35 of the Data Protection Act 1998.)

9.
If the extent of the information sought by the Claimant appears to be extensive and disproportionate to the issues raised in the narrative to the questionnaire, it is legitimate for a Respondent to ask for clarification of the relevance or challenge proportionality and invite an application for disclosure.

The Claim
Scrutinising the Claim
10.
It is important to go back to the legal framework when responding to the grounds of complaint.  Attempt to identify each discrete allegation raised and consider the following matters:-

(a) Who is the appropriate comparator?

11.
Is there an actual comparator or a hypothetical comparator?  Or is the claim silent as to the nature of the comparator.  The appropriate comparator is worth careful consideration as what the Claimant describes as less favourable treatment may not in fact be less favourable treatment when the appropriate comparator is identified.  Respondents should seek to identify appropriate comparators with its witnesses as early as possible as this can bring home to a Claimant weaknesses inherent within the case.  Plainly a Respondent is in potentially the best position to identify the appropriate comparator or the characteristics of the hypothetical comparator, as it is aware of the material factors in its own decision making.  It is also useful to identify at an early stage which comparators the Claimant relies upon either by way of statutory comparators, i.e. those comparators whose circumstances are materially the same as the Claimant as well as evidentiary comparators, i.e. those comparators whose circumstances although similar contain some material differences but the Claimant seeks to rely upon those comparators to draw inferences as to how the hypothetical comparator would have been treated.  The early identification of comparators can be useful in focusing the mind of the Claimant as to whether in fact there was any actual less favourable treatment that the Claimant can prove but also can limit the extent of the evidential enquiry.

(b) What is the detriment?

12.
Following Shamoon v Chief Constable of the Royal Ulster Constabulary [2003] IRLR 285 HL, the test is would or might a reasonable worker take the view that the treatment was in all the circumstances to his detriment?  (paragraphs 34 to 37.)  This is not an onerous hurdle for a Claimant but it is always worth checking that in fact there is no argument to be had as to whether or not what the Claimant complains of amounts to a detriment.  (Assuming the Claimant is relying on Section 4(2)(c) RRA 76.)

The Grounds of Response - Drawing the battle lines

Drafting the Grounds of Response

13.
A vexed question for a Respondent can be whether to draft a detailed or a limited Grounds of Response to a claimant’s claim.  A detailed rebuff of a Claimant’s claim can demonstrate the strength of the case at the earliest stage.  If the Claimant is funded by way of a Conditional Fee Agreement this may encourage the Claimant’s legal representatives to review the merits earlier and hopefully abandon the claim.  It also avoids any suggestion of an evasive reply from which inferences can be drawn.  However, too often the case is that the information obtained at this stage is incomplete making the Grounds of Response a potential hostage to fortune further down the road.  Ultimately given the absence of the ability to open cases, the Response provides an opportunity for a Respondent to set out in strong, clear and transparent terms the rebuttal of the Claimant’s case which is (hopefully) read by the Tribunal prior to the hearing commencing and can provide a useful steer to the true issues in the case as the Respondent sees it.

14.
It is important not to risk being evasive in the Grounds of Response as inferences of discrimination can be drawn from the Respondent’s reply to a direct question raised by the Claimant (see Dattani v Chief Constable of West Mercia Police [2005] IRLR 327 EAT).  If a Respondent is asked a direct question in writing by a Claimant and fails to respond or does so evasively, they are to be treated in the same way irrespective of whether the question is asked under the statutory procedure or otherwise.  In the Dattani case, the EAT found that a Tribunal could draw inferences from incorrect information provided in the Notice of Appearance, Further and Better Particulars and a written explanation.

15.
Therefore, tactically when drafting the Response, it is important to plead to the matters contained but make clear areas where there is an issue as to relevance and also areas where further particulars are required before the Respondent can reply in detail.  Asking for further and better particulars at the same time reinforces the fact that the Respondent needs more information in order to reply which adds force to an argument that the Respondent was not being evasive but truly needed further information.  

Statutory Defence

16.
The statutory defence is contained in section 32(3) RRA 76 which provides that, in proceedings brought under this Act against any person in respect of an act alleged to have been done by an employee of his it shall be a defence for that person to prove that he took such steps as were reasonably practicable to prevent the employee from doing that act, or from doing in the course of his employment acts of that description.  Canniffe v East Riding of Yorkshire Council [2000] IRLR 555 EAT establishes that the correct approach in determining whether or not an employer has established the statutory defence is to:

(a) identify whether the Respondent took any steps at all to prevent the employee from doing the act or acts complained of in the course of his employment; and

(b) consider whether there were any further acts that the Respondent could have taken which were reasonably practicable.

17.
The EAT held that whether or not taking such steps would have been successful in preventing the acts of discrimination in question is not determinative.  Thus the statutory defence is not an easy one to overcome.  Potential relevant evidence when considering the merits of a statutory defence are:-

(a) Whether or not there is Equal Opportunities/Harassment and bullying/Dignity at work policy.

(b) What steps were taken to implement the policy including training of staff and managers?

(c) Whether the disciplinary procedure provided that a breach of the policy was a disciplinary offence?

(d) Whether or not the employer was on notice of the risk or likelihood of an act of discrimination occurring and whether any steps were taken to monitor in respect of the same or whether any warning was given in respect of the same.

Named Individuals 

18.
If the Respondent takes the view that it does not intend to pursue a statutory defence, it is often worth inviting the Claimant to discontinue a claim against a named individual on the basis that the statutory defence is not being run and that the introduction of the individual may add to the length of the proceedings, e.g. if the individual seeks to instruct its own legal representative.  Often the involvement of a named individual can create an obstacle in the context of negotiations for settlement as the named individual may object to any settlement being entered into which may appear to suggest some fault on the individual’s part (even if no admission as to liability is made).

Time Limits

19.
Following Hendricks v Commissioner of Police for the Metropolis [2003] IRLR 96 CA establishing the principle that if the Claimant can demonstrate an ongoing state of affairs involving a discriminatory regime by demonstrating that apparently separate acts by separate individuals employed by the Respondent were in fact linked in some way then the Claimant can establish a continuing act within the meaning of the Race Relations Act 1976, the opportunity for successful challenge at a preliminary stage of a claim on the basis of time limits is unusual.  However the opportunity still remains where there is a substantial gap between the acts complained of which are said to form a continuing state of affairs. The significance can be to make the Claimant more realistic with regard to the potential value of any claim in order to create an environment for settlement or alternatively to encourage the Claimant to rely upon the other issues as background issues and allow the Tribunal to focus on the main issues in the case.

Case Management Discussion 

20.
The parties are obliged to assist the Tribunal or the Chairman to further the overriding objective (Regulation 3 Employment Tribunals (Constitution Rules of Procedure) Regulations 2004).  The overriding objective is to:

· deal with cases justly so far as practicable ensuring that the parties are on an equal footing;

· dealing with the case in ways which are proportionate to the complexity or importance of the issues;

· ensuring that it is dealt with expeditiously and fairly; and

· saving expense.

21.
This approach is consistent with the observations of Lord Justice Mummery in Hendricks v Commissioner of Police for the Metropolis paragraphs 53 to 54, 

“I would add a few words on the case management aspects of a case like this, where the complaints involve numerous instances of acts by many different people over a long period.  …  Before the application to proceed to a substantive hearing, the parties should attempt to agree a list of issues and to formulate proposals about ways and means of reducing the area of dispute, the number of witnesses and the volume of documents.  Attempts must be made by all concerned to keep the discrimination proceedings within reasonable bounds by concentrating on the most serious and the more recent allegations.  The parties’ representatives should consult with one another about their proposals before requesting another Directions Hearing before the Chairman.  It will be for him to decide how the matter should proceed, if it is impossible to reach a sensible agreement.”.  

22.
Thus the importance of keeping some control of discrimination proceedings is set by both the overriding objectives of the rules of procedure and the comments of Lord Justice Mummery in Hendricks.  It is useful for a Scott Schedule to be produced setting out the issues in the case and including the comparator statutory or evidentiary.  This has the benefit of pinning down the Claimant as to the way in which the claim is put so the Respondent can address that claim and thereby making it more difficult for a Claimant to later manoeuvre to widen the ambit of the claim.  The document should also have a section for the Respondent to set out its short form reply to those matters so that it can be used as a working document during the Tribunal hearing.  Such a document is often useful to keep the Tribunal focused on the substantive issues in the case and not get sidetracked by background materials that may not be relevant.

Disclosure

23.
There is no general duty of disclosure where no Order has been made.  The nature of the obligation of disclosure is very much subject to the nature of the Order made by the Tribunal.  It is common place now to see Orders that refer to the parties having to give disclosure of documents which they intend to rely upon as well as those that are adverse to their case.  Once an Order is made, there is a continuing duty to disclose until the end of the case: see Scott v Commissioners of the Inland Revenue [2004] IRLR 713 CA where in a sex and disability discrimination claim the Tribunal awarded compensation on the basis that the Claimant would have had to retire from his employment at the age of 60 based on the employer’s policy.  However the Claimant subsequently appealed to the EAT against the amount of compensatory award and discovered before the appeal was heard that the employer changed its retirement policy to allow employees to work beyond the normal retirement age of 60 to 65.  The case was then heard in the Court of Appeal who took the view that the employer should have disclosed the new retirement policy as soon as it was introduced.

24.
Also a useful point to remember is that where voluntary disclosure is made of one document, a party cannot leave another document undisclosed if the effect of that non-disclosure is to mislead or give a false impression to the Tribunal or to the other side: - see Birds Eye Walls Limited v Harrison [1985] IRLR 47 EAT.  As to disclosure, it is always important to have regard to whether or not the request for disclosure by a claimant is proportionate having regard to factors such as:-

· the number of documents requested;

· the age of the documents;

· whether the documents are easy to obtain (e.g. whether they are in long-term storage);

· what the likely cost of retrieval of the documents will be;

· whether the matter is complex;
· what the likely significance of the document is.

Background Allegations

25.
In order to draw an inference from a background allegation, there must be a nexus between the facts relied upon and the discrimination complained of.  The Tribunal is then required to follow each circumstantial allegation of differential treatment through to a reasoned conclusion if the difference was such that an inference of discrimination could readily be drawn (Wheeler v Durham County Council [2001] EWCA Civ.844 CA paragraph 40).  It is useful to note that it is unnecessary for the Tribunal to make express findings on every piece of circumstantial evidence:- Miriki v General Council of the Bar [2001] EWCA Civ.1973 CA paragraph 46.  Thus it is useful to establish whether there is in fact any real link between the background matter sought to be relied on by a Claimant and the substantive allegation of discrimination that is raised.  

26.
If a Respondent is unclear as to the nature of the relationship, it is reasonable to ask the Claimant to set out what the Claimant’s case is in this respect.  The observations of Mummery in Hendricks should be cited in this regard.  Further, it is better that the Respondent take a positive step to say that it is not producing detailed evidence in respect of a particular issue due to the absence of a nexus to the substantive claim. The Employment Tribunal can then determine the reasonableness of that stance in light of the substantive claim and any explanation by the Claimant.  

27.
Where appropriate a Respondent should set out by way of its witness evidence any inability to obtain direct evidence on background allegations to demonstrate to the Tribunal the reasonable nature of its approach.  In fact, on the issue of time limits including just and equitable extension of time limits, any difficulties a Respondent has in obtaining evidence or any prejudice that they face in dealing with stale allegations, which are said to form, part of a continuing course of conduct should be set out.  If a Tribunal is forced to consider the just and equitable arguments, these are matters that a Respondent can usefully rely upon.

Quantum 
Some observations on minimising the Schedule of Loss

28.
The overriding principle when looking at compensation in a discrimination claim is that discrimination is a statutory tort and therefore the Claimant is entitled to be put in the position that he or she would have been in but for the Respondent’s discrimination:- Ministry of Defence v Cannock [1994] IRLR 509 EAT.
Polkey

29.
Consideration should be given as to whether any Polkey argument exists with regard to the fact that the Claimant would have lost his or her job in any event for reasons unrelated to the discrimination, e.g. redundancy or poor performance:- see Abbey National v Hopkins and Chagger [2009] IRLR 86 EAT.
30.
When faced with a long term claim for loss of earnings, it is worth looking at the Claimant’s sickness records to determine whether or not consideration should be given to the Claimant’s medical records.  If it can be demonstrated that the Claimant had a condition which was likely to have affected her or his future ability to work indefinitely until retirement then this could prove an effective point of attack.

Personal Injury Claims

31.
Where a personal injury claim is raised, early disclosure of the medical records should be considered so that the Respondent can determine whether or not it wants its own medical report on the Claimant’s injury or whether a joint report is appropriate.  Medical records are also useful in determining whether there are any other causative factors for the Claimant’s personal injury that can be used to minimise the potential value of the claim.  The records may also be useful in identifying contemporaneously what matters the Claimant complains of so as to counter any arguments with regard to injury to feelings that the Claimant may raise.  When seeking medical records, a Respondent should limit the records sought to the period of employment complained of to increase the likelihood of obtaining the documents.
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APPENDIX 1
Sample Discrimination Questionnaire Consent Form

Date:


Strictly Private and Confidential

Dear

Race Questionnaire – Comparator Consent Form 

[Name of Employer] has been served with a Questionnaire under the Race Relations Act 1976 by ________________________ [Name of Complainant] (the “Complainant”).

The Complainant believes that he/she may have been [specify alleged discriminatory treatment].  The Complainant considers that this is due to his/her race and has named you as a comparator.

In the Questionnaire, the Complainant has asked us to provide the following details about you _________________________ [specify as appropriate].

It is the policy of [name of employer] not to disclose its information in a format from which you can be identified without your consent.  You are under no obligation to give your consent to disclosure of the information.

If the information is included in the response to the Questionnaire it will be disclosed to [name of employer’s lawyers], the Complainant and the Complainant’s lawyer.  It may also be used in Employment Tribunal proceedings during which any information disclosed may become publicly available.

It is important to remember that the existence and nature of the Questionnaire is a confidential matter and you should not discuss it with any of your colleagues.

If you have any questions, please contact me on [telephone number].  Even if you decide to withhold your consent, I should be grateful if you could still take the time to complete the statement below and return the form to me for record keeping purposes.  However, unless I hear from you by [insert date in two weeks’ time] I will assume that you are withholding your consent.

I would like to take this opportunity to thank you in advance for taking the time and trouble to assist in the above matter.

…………………………………………………………………………………………..

Please complete the statement below then sign and return a copy of this note to me.

I do/do not* consent to the disclosure and use of my information as outlined above.

* delete as appropriate

Signed:
………………………………………

Dated:

………………………………………

Please note: there are certain limited circumstances where [name of employers] may have to provide the information even without your consent, in particular, where there is an Order from an Employment Tribunal compelling [name of employer] to disclose the information. We would inform you if such a situation arose.









Annette Gumbs 






� Courtesy of Lovells Employment Group, Harvey Special Report Series on Data protection in Employment
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