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What follows below is an analysis of the concepts of ‘privacy’ and ’confidentiality’ as they apply to the Family Justice System.  The Government’s reforms threaten to reverse some of these decisions when introduced later this month.

1. Every day in the family courts judges, counsel, solicitors, doctors, social workers, psychologists and a seemingly infinite variety of other professionals, rake through the most intimate details of the lives of adults and children.  Often the full medical histories of the parties (adults and children) are included in the Court bundles, even where aspects of those histories have absolutely no relevance to any issue in the case and may cause great embarrassment and discomfort to the person concerned.  Though the advocates will deal with the issues sensitively and, one hopes with compassion, the material will be scrutinised by a wide range of professionals.  Homes may be photographed, DNA requested, physical examinations required and even the most intimate aspects of psychological functioning assessed, discussed and analysed in the courtroom.  In a number of cases I have read transcripts and listened to taped interviews of intimate conversations between imprisoned fathers and their partners and family and seen intercepted correspondence (material obtained during the course of criminal proceedings pursuant to the wide powers granted to the police under the Regulation of Investigatory Powers Act 2000 (R.I.P.A.); and subsequently disclosed into family proceedings.

2. In the family courts, submissions as to the admissibility of evidence are rare.  It is recognised that the need to protect vulnerable children will usually justify a proportinal interference with the human rights of the parents.  The consequence, however, is that the evidence that comes before a family court is more wide-ranging, more intimate and more intrusive than the type of evidence admitted in any other proceedings in any other type of court (with the possible exception of the Mental Health Review Tribunals).  How many of us would be strong enough to withstand the heat of this searchlight into every corner of our lives?  And yet this is what we expect of parents in public law cases, many of whom themselves are vulnerable and fragile personalities.  Not only do we expect parents to withstand the onslaught of these extensive investigations, but we also demand their fullest possible engagement in the process, recognising that to be almost a pre-requisite for a successful outcome, in the sense of rehabilitation of children to their families.  It is, against this backdrop, amazing that many more parents simply do not walk away from the process and a testament to the love of their children however deficient they may be as parents or dysfunctional as families.

3. The one crumb of comfort these children and parents have is that their cases are at least heard in private and the evidence is confined to the courtroom.  The privacy of the proceedings protects the welfare of the child and it creates the best possible  (thought by no means flawless) atmosphere for parents to speak frankly.  Whilst there is an irresistible force to the arguments of those who claim that the family court should be more accountable and that the family system should be more open, it is important not to lose sight of some of these fundamental principles underpinning the reason for hearing family cases in private..

4. We do not merely have to shake off what Lord Justice Wall has referred to as "the canard of secrecy" surrounding the family justice system; we also have to make the case clear for the many circumstances in which it will be appropriate to retain the privacy of family proceedings.  The opening up of the family court justice system should be one of cautious evolution and not revolution.  It should go no further than requiring the judge to consider in every case whether a judgment should be given in open court or not, requiring the judge to set out his reasons and analysing the strengths of competing interests.  The judge should also consider who, if anybody, is to be named in a judgment weighing the Article rights of the family and the professionals against the wider rights of freedom of expression under Article 10.

5. The Family Justice Council is considering the whole issue of openness of family proceedings amongst a number of important issues and will no doubt report in due course.  In the second annual Hershman/Levy Memorial Lecture delivered in Birmingham on the 29th June this year, Lord Justice Wall expressed his view on these matters.  He emphasised that the decision in Clayton v Clayton [2006] EWCA Civ 878 (referred to below) was not about public access to family proceedings, but was "a further step on the road towards transparency".  He made plain his opposition to the recommendation of the Constitutional Affairs Select Committee (4th Report HC116-1 and the report of June 2006 HC1086) which recommended that the public should be admitted into the family courts reserving the judge a judicial discretion to exclude them in certain circumstances; 

 "I am in favour of giving the media - and in practice this means the press - access to family proceedings, provided that there are clear ground rules about what they can and cannot report.  In practice this means the extent to which, if at all, they are to be at liberty when reporting the proceedings, to identify the parties and, in particular the children concerned."


In the judge's view the fundamental point of the heart of the issue was that:


"If the family justice system is to shake off the canard of 'secret justice', there is only one way to do it: and that is to admit the press into the courtroom… But plainly we need to have clear rules about what the press can and cannot report and in particular we need to have clear rules about anonymity and confidentiality.  The balance which has to be struck, it seems to me is clear.  On the one side there is the undoubted need to protect family privacy and to encourage frankness.  On the other is the need to have a system which is understood by, and accountable to the public.  Speaking for myself I see no reason why the tension between the need for a media presence and the need to respect privacy and confidentiality cannot be satisfactorily resolved.  We may need a new statute, or we may be able to do it by practice direction.  However, we undoubtedly need to engage in a dialogue with the media about it".


In rejecting the recommendation of the Select Committee, Wall L J expressed two principal reasons:

(i) the presence of the public would inhibit the parties and their witnesses;

(ii) their presence would serve no purpose in the public interests.

He considered that the case for admitting the press was "very powerful…I do not myself buy the argument that the presence of a journalist or even more than one - would inhibit the parties".  He concluded the lecture by saying:


"It is no longer good enough for family judges to say that they should be the sole arbiters of what should and should not be in the public domain in the field of family justice.  We are public servants and we serve the public.  We have a responsibility to ensure that our decisions are understood by the public.  It is, after all, in everybody's interests that the work of the family justice system is transparent and fully understood.  The only way we can do that, in my view, is by making it public.  And making it public means in practice giving press access to it.  It is for this reason that I have already emphasised the importance of press releases."

6.
Defining Privacy

Definitions of privacy vary widely according to their context and environment.  In many countries the concept has been fused with data protection, which interprets privacy in terms of management of personal information.  Outside this rather strict context, privacy protection is frequently seen as a way of drawing the line at how far society can intrude into a person's affairs.  The lack of a single definition should not imply that the issue lacks importance.  As one writer has observed: "In one sense, all human rights are aspects of the right to privacy"

7.
Some Viewpoints on Privacy

In the 1890s, the future United States Supreme Court Justice, Lewis Brandeis articulated a concept of privacy at the individual's "right to be left alone".  According to Edward Bloustein
 privacy is” an interest of the human personality.  It protects the inviolate personality, the individual's independence, dignity and integrity.  The Calcut Committee in the United Kingdom
 stated: "Nowhere have we found a wholly satisfactory statutory definition of privacy"; but the Committee was satisfied that it would be possible to define it legally and adopted this definition in its first report on privacy:


"The right of the individual to be protected against intrusion into his family life or affairs, or those of his family, by direct physical means or by publication of information".


The preamble to the Australian Privacy Charter provides:


"A free and democratic society requires respect for the autonomy of individuals and limits on the power of both State and private organisations to intrude on that autonomy… Privacy is a key value which underpins human dignity and other key values such as freedom of association and freedom of speech… Privacy is a basic human right and the reasonable expectation of every person".

8. The Right to Privacy
The concept of privacy is deeply rooted in the history and culture of many societies.  There is a recognition of privacy in the Koran
 and in the sayings of Mohammed
.  Jewish law has long recognised the concept of being free from being watched
.  There are also protections in classical Greek and ancient Chinese culture.

9. The History of the Protection of Privacy
Legal protections have existed in Western countries for hundreds of years.  In 1361, the Justice of the Peace Act in England provided for the arrest of 'peeping toms' and eavesdroppers.  In 1765 Lord Camden, striking down a warrant to enter a house and seize papers, wrote: 

"We can safely say there is no law in this country to justify the defendants in what they have done; if there was, it would destroy all the compass of society, for papers are often the dearest property any man can have."


William Pitt wrote:


"The poorest man may in his cottage bid defiance to all the force of the Crown.  He may be frail; his roof may shake; the wind may blow through it; the storms may enter; the rain may enter - but the King of England cannot enter; all his forces dare not cross the threshold of the ruined tenement".


The modern privacy benchmark at an international level can be found in the 1948 Universal Declaration of Human Rights, which specifically protects territorial and communications privacy.  Article 12 states:


"No-one should be subject to arbitrary interference with their privacy, family, home or correspondence, nor to attacks on his honour or reputation.  Everyone has the right to protection of the law against such interferences or attacks."

The European Convention for the Protection of Human Rights and Fundamental Freedoms 1950 (ECHR) states:


"Everyone has the right to respect for his private and family life, his home and his correspondence.  There shall be no interference by a public authority with the exercise of this right except in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic wellbeing of the country, the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others."

10. The Modern Development of the Law to Protect Privacy
Whilst we may not have a specific privacy law, the courts have been developing the common law to protect individuals from unwanted or unwarranted intrusion.  There has been an increasing convergence of approach between the UK and Strasbourg courts following the introduction into domestic law of the ECHR through the Human Rights Act 1998.  There are two specific routes:

(i) actions under the tort of confidence claiming a breach of confidence;

(ii) the Human Rights Act 1998 which requires a parallel analysis of rights protected, e.g. by Article 8 (family life) as against freedom of expression, Article 10.

THE DEVELOPMENT OF THE CASE LAW

11. Venables v Newsgroup Newspapers Ltd and Others [2001] Fam 430
At the age of 11 the two claimants had been convicted of a widely publicised murder of a young child. They were sentenced to be detained during Her Majesty's pleasure pursuant to Section 53(1) of the Children and Young Persons Act 1933.  Injunctions restricting the information which the media had been entitled to publish during their detention having come to an end on their eighteenth birthdays, the claimants sought injunctions under the inherent jurisdiction of the court, against a specific newspaper, publishers and against the whole world, which would continue indefinitely to restrain the solicitation or publication of any information as to their physical appearance, whereabouts or movements, their new identities upon release and personal and historical information about their care, treatment and progress and detention during their minority, on the basis that such injunctions were necessary to protect their rights of confidentiality and their rights to life and freedom from persecution and harassment conferred by the Convention for the Protection of Human Rights and Fundamental Freedoms set out in Schedule 1 to the Human Rights Act 1998.

The case was heard in the Family Division by the former President: Dame Elizabeth Butler-Schloss The court held:

(i) the Convention did not give rise in private law proceedings to free-standing causes of action based on Convention rights, but the court, as a public authority was obliged to act compatibly with Convention rights in adjudicating on common law causes of action; (the Court relied on Atorney General-v-Guardian (No 2) [1990] 1 AC 109 at 281 per Lord Goff 
“I start with the broad general principal (which I do not intend in anyway to be definitive) that a duty of confidence arises when confidential information comes to the knowledge of a person in circumstances where he has noticed, or is held to have agreed, that the information is confidential, with the effect that it would be just in all the circumstances that he should precluded from disclosing the information to others….in the vast majority of cases…. The duty of confidence will arise from a transaction or relationship between the parties…but it is well settled that a duty of confidence may arise in equity independently of such cases…”

(ii) and that by virtue of Section 12(4) of the Human Rights Act the court had to give direct effect to the right of freedom of expression under Article 10.

By virtue of Article 10(1) of the Convention, the freedom of the media to publish should not be restricted unless the need for such restrictions fell within the exceptions in Article 10(2) which were to be construed narrowly.  The onus lay on those seeking such restrictions to show that they were in accordance with the law, necessary in a democratic society to satisfy one of the strong and pressing social needs in Article 10(2) and proportionate to the legitimate aim pursued.  Taking into account the Convention rights secured by Articles 2 and 3, the law of confidence could, exceptionally, extend to cover information as to the identity or whereabouts of individuals where its disclosure would put them at risk of serious injury or death; and in such circumstances the need for restrictions on the freedom of the media would fall within the exceptions in Article 10(2).  Accordingly, the court had jurisdiction to grant injunctions against the whole world.  The judge granted injunctions in each case on the evidence that she found the disclosure of the new identities of the claimants on their release would have disastrous consequences for them, including the real and strong possibility of serious physical harm and death; and in order to afford them the protection which they needed and were entitled to receive, the court had to grant injunctions against the world permanently protecting information as to their identities, present and future whereabouts, present appearance and similar information.  Though the judge found that information relating to their period in secure units when under eighteen, was of a confidential nature, it should not be prohibited by injunction.  At page 104, paragraph f:

"It is not necessary, in my judgement, to protect other information relating to their period in the secure units when they were under eighteen for two reasons.  Firstly, the important information, for the medical/health professionals, including therapists and from social workers and other carers and from co-detainees who share the confidential situations is already covered by confidentiality.  Secondly, the other information is not covered by the necessity/imperative to keep it out of the public domain and their time in the secure units is not of itself confidential.  There is much after the twelve month embargo on information that will be appropriately made public such as the regime in the units."

12. Douglas and Ors v Hello Ltd, Court of Appeal [2001] QB967
Where a court was considering whether to grant any relief which might affect the exercise of the right to freedom of expression protected by Article 10 of the Convention for the Protection of Human Rights and Fundamental Freedoms and was therefore required by Section 12(4) of the Human Rights Act 1998 to have particular regard to the importance of that right, the qualifications set out in Article 10(2) were as relevant and entitled to no less regard than the rights set out in Article 10(1).  Allowing the appeal that although the first and second claimants might establish at trial that publication should not be allowed on grounds of confidentiality, in view of the organised publicity the retained element of privacy was likely to be insufficient to tilt the balance against publications; damages would be an adequate remedy and accordingly the balance of convenience came down against prior restraint by injunction. Per Brooke LJ:


"Where the court is concerned with the issue of freedom of expression in a journalistic, literary or artistic context it is bound (under Section 12(4) of the Human Rights Act 1998) to a particular regard to any breach of clause 3 of the Press Complaints Commission's Code of Practice especially where no public interest claim is asserted.  A publication which flouts clause 3 is likely to have its claim to freedom of expression trumped by Article 10(2) ……tions of privacy".


Per Sedley LJ:


"English law will recognise, and where appropriate, protect a right of personal privacy, grounded in the equitable doctrine of breach of confidence, which affords recognition to the fact that the law has to protect not only those whose trust has been abused but those who find themselves subject to an unwarranted intrusion into their personal lives.  The law no longer needs to construct an artificial relationship of confidentiality between intruder and victim: it can recognise privacy itself but the legal principle drawn from the fundamental value of personal autonomy."

13. X and Y v Newspaper Group Ltd and MGN Ltd
This case concerned Mary Bell.  After conviction she spent twelve years in a Young Offenders' Institution and thereafter in prison.  On her release in 1980 she was provided, at her own request, with a new identity.  There were a number of periods when X's identity and whereabouts were either discovered or at risk of discovery including a period in which she formed a second relationship and gave birth to Y in 1984.  Y was made a ward of court five days later on the application of the Local Authority in the relevant area.  In July 1984 the 'News of the World' became aware of the birth of Y and Balcombe J granted an injunction in the wardship proceedings prohibiting both the identification of Y and of X [see Re X (A minor)(Wardship Injunction), 1984 1 WLR 1422].  The injunction continued until Y was eighteen; upon her eighteenth birthday a similar injunction continuing to protect both X and Y was made on an interim basis.  The evidence before the court from the police, Probation Services and Social Services was to the effect that X and Y were at considerable risk of press intrusion and harassment, public stigma and ostracism.  X was, according to the medical evidence, a vulnerable personality with mental health problems and the prospect of such intrusion was likely to and had already had an adverse effect upon her mental and physical health.  The question the judge identified was whether X and Y's cases were so exceptional that they should be granted lifetime protection contra mundum.  The grounds upon which the court was asked to grant lifetime protective injunctions were based upon the risk that both X and Y had suffered breaches of the law of confidence as illuminated by the Human Rights Act 1998 and the European Convention.  Lord Phillips MR, in the judgment of the court in Campbell v MGM Ltd [2003] 2 WLR 80 said, at paragraph 70:


"The development of the law of confidentiality since the Human Rights Act 1998 came into force has seen information described as 'confidential' not where it has been confided by one person to another, but where it relates to an aspect of an individual's private life which he does not choose to make public.  We consider that the unjustifiable publication of such information would better be described as breach of privacy rather than breach of confidence".


The applications in X and Y were made on the basis, however, of "confidentiality".  No application was made to amend the claims.  The judge therefore dealt with the case as an issue of breach of confidentiality despite the suggested approach of the Court of Appeal.  The judge undertook what she referred to as "the necessary balancing exercise between the need to protect confidentiality, and the need to pay proper respect to the right of freedom of expression".  The public, she noted, also has a legitimate interest in the process of rehabilitation and in the opportunity to have some details of how former serious offenders have succeeded in re-establishing themselves in society.  This legitimate interest requires to be put in the balance against the potential damage to X and Y.  The court concluded that the circumstances of the case were exceptional, commenting that:

"The granting of the relief sought by the claimants in this case is not and is not to be taken to be a broadening of the principles of the law of confidence nor of increase in the pool of those who might in the future be granted protection against potential breaches of confidence."

14. Re S (Identification: Restriction on Publication) [2005] 1 FLR 591
The guardian of an 8 year old child applied for an injunction restraining publication of the identity of the child's mother who was a defendant in a murder trial.  The mother had been charged with the murder of the child's older brother who had died by acute salt poisoning.  At the time of the brother's death a number of newspaper reporters had named the deceased brother and where he lived.  The local papers in their earlier reports had named not only the deceased's brother but also the mother and father, the child and the child's school.  Following the death the child had been fostered, but under the care plan approved by the court the child had been placed with the father and returned to live at his old home and attend at his old school.  The child continued to have supervised contact with the mother and maternal grandparents.  An injunction was granted in the Family Division prohibiting publication of the child's mother's and father's photographs, the child's name, address and school or any other information which might lead to the child's identification.  The order had been intended to prohibit publication of the name of the mother or of the deceased's brother in any report of the criminal trial and to prevent publication of any of the photographs of the mother or brother.  On an application by newspaper to modify the injunction the judge altered the order so that newspapers would be able in the reports of the criminal trial to publish the identity of the mother or of the deceased's brother, or reproduce photographs of either of them.  The Court of Appeal (by majority) dismissed the appeal against that decision.  Through the guardian the child appealed to the House of Lords arguing that his right to respect for private and family life meant that he was entitled to protection against harmful publicity concerning his family.  The mother had waived her right to a completely public trial in support of the child's appeal.  The House of Lords dismissed the appeal:

(i) Since the coming into force of the HRA 1998, the preceding case law about the existence and scope of inherent jurisdiction in the High Court to restrain publicity need not be considered in this or similar case.  In a case such as the present, the foundation of the jurisdiction to restrain publicity now derived from rights under the European Convention for the Protection of Human Rights and Fundamental Freedoms 1950 (the European Convention).  The case law on the inherent jurisdiction was, however, not wholly irrelevant as it might remain of some interest in regard to the ultimate balancing exercise to be carried out under the European provisions.

(ii) Although Article 8 of the European Convention was engaged, the surviving child would not be involved in the trial as a witness or otherwise; it would not be necessary to refer to him, no photograph of him would be published and the impact of the trial on the child would essentially be indirect.  The interference with Article 8 rights, however distressing for the child, was not of the same order as that involved when juveniles were directly involved in criminal trials themselves.  

(iii) The competing rights of freedoms of the press under Article 10 were also engaged and were not, in these circumstances, outweighed by the rights of the child under Article 8.  Full contemporaneous reporting of criminal trials in progress promoted public confidence in the administration of justice and promoted the values of the rule of law.

(iv) Given the weight traditionally given to the importance of open reporting of criminal proceedings, it had been important for the judge, in carrying out the exercise required by the ECHR to begin by acknowledging the force of the argument under Article 10 before considering whether the right for the child under Article 8 was sufficient to outweigh it, although he went too far in saying that he would have come to the same conclusion if he had been persuaded that this was a case in which the child's welfare was the paramount consideration.  

15. A Local Authority v (1) PD (2) DG (by her Guardian) [2005] EWAC 1832 Fam
This Local Authority wanted reporting restrictions on the identity of the father of a 6 year old girl, whose mother had been murdered by the father in gruesome circumstances.  The court had to balance the right to respect for private and family life and the right to freedom of expression under the European Convention on Human Rights - Article 10 and Article 10(8) respectively according to the test applied in re S (A Child) (Identification and Restrictions on Publication) [2005] 1 AC 593.  The applicant newspapers sought clarification of an injunction made in care proceedings relating to a 6 year old girl G that prohibited publication of anything liable to have identified G.  G's father P was being tried for the murder of his wife, G's mother, whose mother had been found dismembered in the freezer of their family home.  The Local Authority's case was that:

(i) the injunction prohibited the name of P (the father) and a photograph of him, but if it didn't; then

(ii) the court should grant another injunction based on the child's right to respect for privacy and family life under the European Convention of Human Rights, Article 8.

The President of the Family Division: Sir Mark Potter, found that in accordance with ordinary rules of interpretation, the terms of the injunction did not prohibit press reports of the criminal proceedings and there was no basis for considering that the slip rule applied; and secondly, unusual and sensational as the facts of the case might be, the identification of P could not be shown to be likely to cause serious let alone irremediable damage to G in the enjoyment of her private life, and was far from being sufficient to outweigh interference with the rights of the press to identify P and otherwise report criminal proceedings.  The court was, the President emphasised, required to carry out a balancing exercise between the right of freedom of expression under Article 10 and the rights of the child under Article 8 to respect for private and family life.  The test required that: 

"Neither Article have precedence over the other.  Where their values are in conflict intense focus on the comparative importance of the rights of claimant in each case was necessary, the justifications for interference or restriction must be taken into account and the test for proportionality be applied."


The court has to have particular regard for the freedom of expression in circumstances involving material claims or journalistic material liable to be seen by the public.  The burden of proof of the grant of the injunction against the world, especially one restraining the press was a heavy one, and required an applicant to show unusual and exceptional circumstances.  The evidence for the potential harm to G was an assertion that identification of her father was liable to result in her being identified within the locality, with an adverse effect on the Local Authority's ability to give her effective counselling and impact on the grandparents' ability to meet her needs.  Those considerations were not, in the President's view, sufficient to constitute exceptional or compelling circumstances.

16. Re B (A child) (Disclosure) [2004] 2 FLR 142
Here the mother had a finding made against her that she had perpetrated child abuse within the factitious illness spectrum.  Following the Court of Appeal's decision in a number of high profile cases, e.g. R v Clarke; R v Cannings, the public debate had been extended to possible miscarriages of justice in the family system.  The mother made a complaint to the Professional Conduct Committee of the General Medical Council and provided an account of the child's story from her own particular perspective to the 'Daily Mail' newspaper under a fictionalised name.  The GMC invited the mother to provide further details of her complaint, including reports of the two doctors and copies of all the documentation relating to the legal proceedings.  The mother sought permission to go to the Court of Appeal against the findings of fact made against her by the judge.  She also issued a notice of application for leave to disclose appropriately edited documents into the public domain.  The application was supported by a witness statement by her solicitor, who was a sister of the Solicitor-General.  It eventually emerged that, without permission from the court, both the mother and her solicitor had already disclosed copies of the judgment of the doctor's report and the case summaries variously to the mother's Member of Parliament, the Solicitor-General, the Minister of State for Children, the BBC and a newspaper journalist.  The Local Authority applied ex parte for injunctive relief against the mother, her solicitor and the BBC.  Orders were made against the mother, but not against either her solicitor or the BBC.  At the time of the judgment the Court of Appeal's decision was unknown.   Mumby J restricted the public identification of the child, her mother, her carers and the two doctors, protected the child and her carers from being approached by the media, but permitted the public identification of the Local Authority; permitted the mother to talk to and to be interviewed by the media if she wished; and permitted the mother (but without identifying the doctors) to put into the public domain various facts and a suitable extract from a letter of one of the social workers.  The judge found:

(i) There is a publication for the purposes of Section 12(1)(a) of the Administration of Justice Act 1960 whenever the law of defamation would treat that as being a publication.  This meant that most instances of dissemination, whether oral or written, would constitute a publication; the only exception was where there was a communication of information by someone to a professional each acting in the furtherance of the protection of children.  Specifically, there is a publication for this purpose, whether the dissemination of information or documents was to a journalist or to a Member of Parliament.

(ii) It was a contempt of court for the mother or her solicitor to disclose copies of the judgment, of the doctor's report and the other documents and as the case summaries variously to the mother's MP, the Solicitor-General, the Minister of State for Children, BBC etc.  Permission was granted to disclose certain relevant papers to the GMC.

Importantly, in relation to the naming of doctors the judge said, at para. 130:


"My concern is not so much for Dr. Y.  My concern is that if Dr. Y is to be named in this case, then why not every medical expert in every Munchausen's syndrome by proxy case where a mother, whether with justification or not, turns to the media with the story that she has been the victim of a miscarriage of justice at the hands of Professor F or Dr. G or whoever? Were that to happen then… I very much fear, all too soon already inadequate number of experts willing to assist the courts in vitally important child protection cases might well be even further reduced.  In other words what tips the balance is not so much Dr. Y's personal interests, real and important as they undoubtedly are, as the important public interest (during the co-operation of paediatricians)".


The judge did go on to say however:


"There is a very wide range of possible outcomes.  I am not going to go through them all one by one, for the point I am here considering may well arise for decision on some future occasion.  All I would observe here is that, were the mother to be wholly vindicated and Dr. Y's evidence totally discredited, the balance might - I emphasise the word might - swing in favour of Dr. Y being identified; so too the balance might swing in favour of him being identified if the mother was wholly discredited and he was wholly vindicated.
In the first case there might be a powerful public interest in a discredited expert being identified; in the other case there might be a powerful public interest in the public vindication of an expert who had been unjustifiably and unjustly attacked."

17. Re H (Minors: Publicity) [2005] EWCA Civ 1325
Thorpe LJ considered that this case provided a strong argument for those who take the view that any circuit and family judge hearing care and adoption proceedings should, as a matter of routine, deliver judgment in an anonymised form in open court:


"In my judgment it also provides a strong argument for judges in cases which are controversial, or which have attracted media attention, preparing a short written summary of their conclusions and their reasons which can be made publicly available when the judgment is delivered.  Cases involving children are currently heard in private in order to protect the anonymity of the children concerned, however the exclusion of the public from family courts and the lack of knowledge about what happens in them, easily leads to accusations of 'secret justice'."


"Moreover, judges are communicating carefully reasoned judgment and not sound bites.  Thus, even when a judgment is published, it is likely to be read in its entirety only by lawyers.  In my judgement, therefore, if judges wish to avoid misunderstandings about judgments in controversial cases, they should consider preparing short summaries of their reasons which can either be read out or distributed in court when the full judgment is given or handed down.  This is not designed either to devalue the judgment or in any way to substitute for it.  It needs, however, to be borne in mind that a journalist who gets a substantial judgment at 10.30 in the morning and has to write a piece about it against a short deadline, cannot be expected to absorb and reproduce every nuance of it in such a short period of time (in this case publicity in the national and local press had largely promoted the idea that children had been removed from their parents because of the parents' level of intelligence)."

18. Re BBC v Rochdale [2005] EWHC 2862
This case arose from the Judgment of Mr Justice Douglas-Brown in Wardship proceedings concluded on the 7th March 1991 in the case known as the Rochdale Satanic Abuse Case.   (Judgment is reported Rochdale-v-MBC A [1991] 2 FLR 192.   The issue before the Court was whether continuing protection should be afforded to two Social Workers whose identities were not revealed in Court Judgment delivered it in open Court  The anonymity was  said to be for the protection of the children concerned.  The former wards now involved in litigation against Rochdale MBC had been approached by the BBC with a view to making a programme about their experiences.  The Local Authority and two Social Workers protected by the Injunctions agreed with the BBC to assist them in preparing their programme. Two remaining issues were:

(a)
Whether the two Social Workers could be named in the documentary; 

and

(b)
Whether video footage which included the images of the Social Workers as well as the children could be broadcast.

The Judge held that the Court would have to be convinced of a pressing social need for the restrictions upon freedom of expression. 

“I recognise that there are clear distinctions to be drawn between the administration of criminal justice and family justice but just as there are differences so there are certain minimum protections and expectations that ought to be common to both.   Reflecting this particularly against the background of frequently expressed concerns about secrecy in the family division, there is increasing recognition of the need to permit greater openness in family cases”. 

The Judge quoted Thorpe L J in Re W (Care Proceedings: Witness Anonymity [2003] 1 FLR 329 paragraph 13): 

“Social Workers up and down the country, day in day out are on the receiving end of threats of violence and sometimes actual violence from adults who are engaged in bitterly contested public law cases…Social Workers must regard this as a professional hazard”. 

Ryder J concluded:

“There is no longer any interest of a particular child or children generally in retaining the anonymity of X & Y Social Workers, the justification for the original anonymity ruling no longer exists.   The evidence filed in support of the application does not convincingly establish a pressing social need for the restraint asked for.  That restraint would, in my judgment, be a disproportionate interference for the Article 10 right.  An issue of principle was raised on behalf of X & Y that their reasonable expectation of privacy cannot now be overturned without significant prejudice to them to the extent that so long after the original bounds conducted by Douglas Brown J they cannot now get a fair hearing.   It is said that this Court cannot do justice to the balance of the delay since the original hearing so that these proceedings are unfair.   It is true that in 1991 X & Y  were confronted with a difficult case in a markedly different environment to today. In 1991 the Court’s Judgment was that the interests of the children demanded that X & Y’s identities were withheld and X & Y now say that that deprives them of the protection of explaining themselves in public whether they would have chosen to be named then had they been given a choice is impossible to know but it is true that the passage of time has allowed them to build careers and to pursue their professional and personal lives, a balance struck in 1991 and this Court has been vigilant not to try and recast that balance in order to make its decision on these applications… there is a separate balance to be conducted today.”

19. Clayton v Clayton [2006] EWCA Civ 878
In this case, the appellant father appealed against a decision continuing an injunction restraining him from publishing various matters concerning his daughter.  Proceedings had been commenced between the parents under the Children Act 1989.  During the course of the proceedings the father abducted C and took her to Portugal.  The father was arrested and sentenced to imprisonment for child abduction.  The case received a great deal of publicity including a television documentary.  After the father's release the mother became aware that the father wished to take the child back to Portugal to make a video diary retracing his steps of the abduction.  The Children Act proceedings had in the meantime been adjourned, but the mother obtained an injunction restraining the father from publishing any matters relating to C until her 18th birthday.  The private law proceedings were agreed ultimately by consent; however, the judge continued the injunction on the grounds that C's freedom from publicity and right to private life under the European Convention on Human Rights, Article 8 outweighed the father's right of freedom and speech under Article 10 and stated that such an approach broadly reflected the policy of Section 97 of the 1989 Act.  The father argued that the judge had misconstrued Section 97 in that the prohibition on publication likely to identify a child contained in Section 97(2) only lasted until the conclusion of the proceedings in question, which in the instant case concluded at the consent order.  Alternatively, the father submitted that the Human Rights Act 1998 at Section 3 required that Section 97(4) of the 1989 Act be read and be given effect so as to permit and require the court to lift the prohibition on publication in all cases in which the right of expression under Article 10 outweighed any Article rights of the child which he claimed was clearly so in the instant case.  The father submitted that the judge was wrong to find that any Article right of C was engaged and that the judge had failed to identify in specific terms the manner in which or the extent to which C's rights would be interfered with by the publication that the father wished to make.  In The Court of Appeal, the President, Sir Mark Potter delivering a judgment, found that the prohibition and publication contained in Section 97 ceased to have effect when the Children Act proceedings came to an end.  However, such a construction did not mean that the judge might not in the welfare interests of the child and in order to protect his or her privacy under Article 8, make an injunction or an order prohibiting identification, not simply to the extent set out in 97(2) but for a period beyond the end of the proceedings.  However, in deciding to make a long-term injunction aimed at restricting the reporting and publication of proceedings involving children, the court was obliged to conduct a balancing exercise between the Article 8 rights of the child and the Article 10 rights of the other party.

Given the existence of the Administration of Justice Act 1960, Section 12 which was apt to prevent publication of the substance of the proceedings, as a generality it was not right to assume that the identification of a child as having been involved in proceedings would involve harm to his or her welfare interests, or failure to respect the child's family or private life.  The construction of Section 97 did not dilute the provisions of Section 12, so that whilst, following the end to the Children Act proceedings the prohibition and publication under Section 97 would cease to have effect, the limitation on reporting information relating to the decisions themselves under Section 12 remained.  There was little mischief, the judge thought, and possibly some benefit, in the father being able to tell the world that he and the mother had reached an amicable arrangement over the child's care which had been described as an exemplary arrangement, by the judge at first instance (Hedley J); and that coming to such arrangements were preferable to achieving less satisfactory results by litigation.  However, the father's involvement of C in the film designed to exculpate him in relation to his criminal activity was of a wholly different category and that aspect of the father's behaviour was properly justiciable under Section 8 of the 1989 Act or, alternatively, by way of an injunction.  Re Z (A Minor) (Freedom of Publication) 1996 2 WLR 88 applies.  Bearing in mind the position the father as a campaigner and advocate  for improvement in the family justice system and his views on shared parental arrangements, the terms of the injunction granted by the first instance were too wide preventing the father from referring to his own case as one satisfactorily resolved by the particular shared parenting agreement approved by the judge.  However, the prospective making of the film and the taking of C abroad for that purpose was a matter relating to C's upbringing and engaged her welfare in terms of Article 8 rights.  The injunction was discharged and a prohibitive steps order was made restraining father from revisiting Portugal with C or from involving C in the publication of any information relating to the abduction until further notice.  

20.
NORFOLK COUNTY COUNCIL –V- WEBSTER AND OTHERS [2006] EHC 2733 (FAM) 

This Judgment was delivered in open court decided that the media should be allowed to attend forthcoming hearings of the care proceedings and that the parents should (with some reservations be entitled to tell their story in public). Developing the  analysis of the Court of Appeal in Clayton Munby J observed 

“there is no need on this occasion for any detailed exegesis of Section  12. It suffices for present purposes to note that the effect of Section 12 is to prohibit the publication of accounts of what has gone on in front of the Judge sitting in private, as also the publication of documents (or extracts of quotations from documents) such as Affidavits, Witness Statements, Reports, Position Statements, Skeleton Arguments or other documents filed in the proceedings, transcripts or notes of the evidence or submissions or transcripts of notes of the Judgment. On the other hand, Section 12 does not as itself prohibit publication of the fact that a child is the subject of proceedings under the Children Act 1989; of the dates, times and places of past or future hearings; or the nature of the dispute in the proceedings; of anything which has been seen or heard by a person conducting himself lawfully in the public corridor or other public precincts outside the Court in which the hearing in private is taking place; or of the text or summary of any order made in such proceedings. Importantly, it is also to be noted that Section 12 does not prohibit the identification or publication of photographs of the child, the other parties or the witnesses, nor the identification of the party on whose behalf a witness is giving or has given evidence. 

Munby J went on to state that the meaning and effect of Section had recently been considered by the Court of Appeal in Clayton and Clayton [2006] 3WLR 599, where it was held that the prohibition in Section 97 (2) come to an end when the proceedings are concluded. Section 97 of the Children Act 1989, as amended, provides the material parts as follows: - 

“(2)
No person shall publish to the public at large or any Section of the public any material which is intended, or likely to identify – 

(a) Any child as being involved in any proceedings before the High Court, a County Court or a Magistrates Court in which any power under this Act or the Adoption of Children Act 2002 may be exercised by the Court with respect of that or any other child; or 

(b) An address of school as being that of a child being involved in any such proceedings. 

(4) the Court or the Lord Chancellor may, if satisfied that the welfare of the child requires it, and in the case of the Lord Chancellor, if the Lord Chief Justice agrees, by order dispense with the requirements of sub-section 2 to such extent as may be specified in the Order.” Munby J stated “the common belief (which I confess I shared) that the statutory prohibition outlasted the existence of the proceedings has now been exposed for what it always was – yet another of the many fallacies and misunderstandings which have tended to bedevil this particular area of the law. On the other hand, and as Sir Mark Potter P was at pains to point out the fact that, following an end to the proceedings, the prohibition and identification under Section 97 will cease to have effect does not of course mean the provisions of Section 12 of the Administration of Justice Act 1960 are diluted or otherwise affected. The limitation upon reporting information relating to the proceedings themselves under Section 12 of the 1960 Act will remain. He went on to say 

“so much for the automatic restraints which apply in cases of this kind. But it is clear that the Court has power both to relax and to increase these restrictions. A Judge can authorise disclosure of what would otherwise be prohibited and a Judge can impose additional restrictions. This involves the exercise of discretion – the carrying out of a balancing exercise – where a number of often conflicting rights and interest have to be balanced”. 

Munby J considered that it would be restrictive to confine Section 97 (4) to those situations where “the welfare of the child requires it. Section 97 (4) should be construed in a convention compliant way, not limiting the occasions on which Section 97 (2) is dispensed with to those where the welfare of the child requires it, but extending it to every occasion when proper compliance with the convention would so require. In other words the statutory phrase “if the welfare of the child requires it” should be read as a non exhaustive expression of the terms on which the discretion can be exercised so that the power is exercisable not merely if the welfare of the child requires it but wherever it is required to give affect, as required by the convention, to the rights of others. This is a process of construction which in my Judgment comfortably satisfies the criteria identified in Ghaidan-v-Godin-Medoza 2004 [UKHL 30] and which is therefore required by Section 3.” 

If Clayton was a further step on the “road to transparency” as Wall LJ described it, then Norfolk County Council-v-Webster is perhaps a giant leap! Where the convention rights of one of the parties requires either that proceedings be held in open Court (with the media present) or parts of the evidence be made public, this interpretation 97 (4) would appear, on the face of it, to make that possible and to usher in a new era for the Family Justice system. 

21.        Some European Case Law
Neimitz v Germany 16 EHRR 97:


"Respect for private life must also comprise to a certain degree the right to establish and develop relationships with other human beings".

Botta v Italy [1986] 26 EHRR 241:


"Private life includes a person's physical and psychological integrity and the guarantee afforded by Article 8 of the Convention is primarily intended to ensure, without outside interference, development of the personality of each in his relations with other human beings.  While the essential object of Article 8 is to protect the individual against arbitrary interference, there may be a positive obligation inherent in the effective respect for private life".


Peck v United Kingdom (Right to Privacy) [2003] 36 EHRR 41.  


The court held:


"Private life is a broad term not susceptible to exhaustive definition.  The court has already held that elements such as gender identification, name, sexual orientation and sexual life are important elements of the personal sphere protected by Article 8.  The Article also protects a right to identity and personal development and the right to establish and develop relationships with other human beings and the outside world and it may include activities of a professional or business nature.  There is therefore, a zone of interaction of a person with others, even in a public context, which may fall within the scope of private life."

Summary

1.
In the context of family proceedings it will be clear, in the vast majority of cases, that the information being considered for publication will have the “necessary quality of confidence about it”. 

2.
The “parallel analysis of competing rights and interests will, of course be an exercise based very much on the particular facts of the individual case. What is clear however is that the principle of “freedom of expression” whilst afforded no greater weight than other competing rights or interests is always going to weigh very heavily in the balance. In considering the need to have a system which is understood by and accountable to the public on the one hand and the need to protect family privacy and encourage frankness on the other, there are likely to be considerable challenges for family Judges and for family Advocates. 
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