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	David Berkley QC
Year of Call: 1979

Year of Silk: 1999


Barrister and Mediator

Educated at Manchester Jewish Grammar School, 

Gateshead Talmudical College and Manchester University. 
Commercial Litigation Assistant at Halliwell Landau 1978-1979

Appointed Deputy District Judge 1999

Appointed Recorder (Civil) 2000

Experience includes major Commercial Litigation; and Civil and Criminal Fraud trials 
Interested in Music Litigation; Commercial Contract Litigation; Commercial Fraud Trials

Famous clients have included Gary Barlow of Take That!; Granada Television; Stone Roses Management and several Manchester Bands.

PARTICULAR SPECIALIST INTERESTS

General Commercial Litigation: "Noted for his commerciality" in the Legal 500 (2008 Edition), this is the primary area of practice with an emphasis on major trial work.

Music Litigation: David Berkley Q.C. has developed a niche in this area. His famous clients have included Gary Barlow of Take That!; Granada Television; Stone Roses' management; and several well-known Manchester bands.

Banking and Insolvency: Considerable expertise and experience in contentious security and receivership issues; civil and criminal fraud trials; directors' disqualification work.

Partnership: Frequently advises in and acts on behalf of professional clients in partnership disputes including those relating to solicitors and accountancy professional practices.

Landlord and Tenant: Considerable expertise and experience in commercial Landlord and Tenant matters and frequently advises property clients in relation to renewals and reviews.

OTHER ACTIVITIES

Past Chairman of the Northern Circuit Commercial Bar Association and a Member of the Northern Chancery Bar Association.

Frequent lecturer having conducted seminars in-house at Herbert Smith; Freshfields and other leading City firms. Has been closely associated with Nottingham Law School and the National Institute for Trial Advocacy.

ADR

Qualified Mediator (College of Law credited) and willing to act as Arbitrator in commercial dispute. Member of the Commercial Law Panel of ADR Chambers. 

The latest edition of The Legal 500 states:

"David Berkley Q.C. is consistently recommended for his expertise in top grade commercial litigation"

REPORTED/IMPORTANT CASES

In order to provide an indication of the range and depth of David Berkley Q.C.'s practice, the following represents a summary of recent reported cases in which he has been instructed:

Jervis v Harris [1996] Ch 195

The classic case on the construction and enforcement of a tenant's repairing covenant in a 999 year lease and the landlord's right to re-enter and repair and thereafter claim the costs as a debt as opposed to damages.

Barrett McKenzie & Co v Escada (UK) Ltd QBD 1st February 2001

This is a landmark decision concerning the method of calculating compensation under Regulation 17 of the Commercial Agents (Council Directive) Regulations 1993. 
Until this case there was considerable uncertainty under English law as to the method of applying the "compensation" basis derived from French law. 

Rakusens Ltd v Baser Ambalaj Pastik Sanayi Ticaretas [2001] EWCA Civ.1820 (Court of Appeal)

This case concerns issues of jurisdiction and service and, in particular, the application of Section 691 of the Companies Act 1985. David Berkley Q.C. appeared on behalf of the defendant and successfully appealed the decision of the Mercantile Judge in Leeds, thereby setting aside a judgment on the basis that the defendant, a Turkish company, had not been validly served. The claimant had sought to argue that the defendant's local agent was a sufficient place of business to satisfy Section 695 of the Companies Act 1985. The Court of Appeal's judgment was an important one in relation to foreign companies and is fully reported at [2002] 1 BCLC 104.

Clark v Dyer; Burnett v Harper - Court of Appeal 4th May 2001

This represented the test cases concerning enforceability of the Hamco Group's credit hire agreements. David Berkley Q.C. acted for the claimants in the Court of Appeal and was successful in overturning the first instance decisions that had declared the hire agreements to be shams. The case had far-reaching consequences in the credit hire industry. As a consequence, David Berkley Q.C. has been instructed in other test cases and is currently instructed in several pending appeals to the Court of Appeal in which he is acting on behalf of claimants.

Kumar v United Bank Ltd (QBD Commercial Court, Andrew Smith J) 22nd June 2001

This case established that there was no duty of care owed by the defendant Bank to the claimants when signing bills of exchange for acceptance, to ensure that the formal acceptance was such as to avoid the possibility the claim was attaching personal liability under Section 349(1) of the Companies Act 1985. David Berkley Q.C. led Ghazan Mahmood.

J. Barry v J. Barry (Plant Hire) Ltd [2001] EQCA (Civ.614)

In this case, David Berkley Q.C. successfully argued that the Judge at first instance had been wrong to grant Summary Judgment in circumstances where there was contradictory evidence and an explanation was required, together with a determination of whether any sums were due and owing.

Mark Blunden v Frogmore Investments Ltd [2002] EWCA (Civ.573) Court of Appeal

This case concerned the determination of a commercial lease following substantial damage caused by the IRA bomb in city centre Manchester. The case turns upon the validity of the landlord's Notice of Termination. The decision in the Court of Appeal is an important one for its analysis of the law relating to personal service as well as the efficacy of fixing notices to premises in circumstances where the landlord knows that the tenant cannot gain access. Jonathan Rule was led by David Berkley Q.C. The case is fully reported at [2002] 29 Estates Gazette 153.

Coutts & Co. v Clarke [2002] EWCA (Civ.943), Court of Appeal

This case concerns the validity of a Charging Order Absolute obtained by a bank in circumstances where, by reason of an interim order which had, unbeknown to the bank been obtained by the debtor, Section 252(2)(b) of the Insolvency Act 1986 applied. The case is reported at [2002] 26 EG 140(CS).

Hayes v Phonogram Ltd and Others [2002] EWHC 2062 (Ch.) (Blackburne J)

This case concerned the musical copyright in a popular song "The Key The Secret" which was a major hit in 1993 and now firmly established as a dance anthem. The case concerned allegations of joint authorship and agreed divisions of royalties.

R v. Independent Television Commission ex parte Boyd-Hunt [2002] EWHC 2296 Admin (Newman J) 

Judicial Review of the decision of the ITC that Granada Television had not breached the Impartiality Code in its treatment of the Neil Hamilton "Cash for Questions" Affair.

Retail Parks SA v JJB Sports Ltd SL Mercantile Court, Manchester Judge Hegarty 19th December 2002

This is an important case concerning the registration of a Spanish Judgment under the Civil Jurisdiction and Judgments Act 1982. David Berkley Q.C. successfully acted for the claimant, the owner of an industrial park in Spain who had obtained a Spanish Judgment, which was linked to an arbitration award. The issue turns upon the effect of Article 1 of the Brussels Convention 1968 upon an order, which relates to the enforcement of an arbitration award. 
Russell v Finn [2003] EWCA Civ. 399 Court of Appeal

An important analysis of the function of the trial judge in the context of implied easements of way. David Berkley Q.C. led Susanne Muth

Goldmile Properties Limited v Speiro Lechouritis [2003] EWCA Civ 49

This case determines that a landlord carrying out repairs under a repairing covenant had to take all reasonable steps to avoid breaching the covenant for quiet enjoyment and not all possible steps. David Berkley Q.C. led Jonathan Rule.

In re China Jazz Worldwide Plc v Secretary of State [2003] EWHC 2665, Patten J

Approach to applications for leave to continue as a Director following disqualification under the Company Director Disqualification Act 1986

Halpern v Halpern [2006] EWHC 1728 Comm [2006] 3 AER 113

a party could not avoid a contract procured by duress in circumstances where he could not offer the other party restitutio in intergrum or counter restitution.

Halpern v Halpern [2007] EWCA 603 ( Comm) The Times 14th May 2006.

On appeal from the decision of Christopher Clarke J (2006) EWHC 603 [2006] 2 All ER (Comm) 251 ( " Halpern No 1") the Court of Appeal held that under Art 4(2) of the Rome Convention English Law was the applicable law to the compromise agreement but that Jewish law might be relevant to interpretation.

On appeal from the decision of Nigel Teare QC (2006) EWHC 172 [2006] 3 WLR 946 the Court held that rescission for duress should be no different in principle from rescission for other vitiating factors. However the practical effect of counter-restitution would depend on the circumstances of the each case. If the defendants were able to establish at trial that the compromise was procured by duress then it would be surprising if the law could not provide a suitable remedy but that would be a matter for the trial judge to decide. It was not necessarily the case that the party wishing to obtain rescission for duress had to be able to provide counter-restitution.

David Berkley led Richard Selwyn Sharpe for the Appellants/Defendants.
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