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Placing Children with their Families – the different Regimes

Handout from Sarah Singleton QC

 Overview

Article 8 ECHR

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
Section 17 Children Act 1989

Provision of services for children in need, their families and others  

(1) It shall be the general duty of every local authority (in addition to the other duties imposed on them by this Part)–

(a) to safeguard and promote the welfare of children within their area who are in need; and

(b) so far as is consistent with that duty, to promote the upbringing of such children by their families,

Section 23 (6) Children Act 1989

 Subject to any regulations made by the Secretary of State for the purposes of this subsection, any local authority looking after a child shall make arrangements to enable him to live with–

(a) a person falling within subsection (4); or

(b) a relative, friend or other person connected with him,

unless that would not be reasonably practicable or consistent with his welfare.

Placement with Parents under a Care Order

Placement with Parents Regulations 1991 (SI 1991/893)

3. Enquiries and assessment

(1) Before a placement decision is made, a local authority shall make all necessary enquiries in respect of –

(a) the health of the child;

(b) the suitability of the person with whom it is proposed that the child should be placed;

(c) the suitability of the proposed accommodation, including the proposed sleeping arrangements;

(d) the educational and social needs of the child; and

(e) the suitability of all other members of the household, aged 16 and over, in which it is proposed a child will live.

(2) In considering the suitability of a person as required by paragraph (1)(b) or (e), the local authority shall, so far as practicable, take into account the particulars specified in paragraphs 1 and 2 respectively of Schedule 1.

5 Placement decisions by director of social services or nominated person

(1) A placement shall be made only after a placement decision has been made.

(2) The decision to place a child shall be made on behalf of the local authority by the director of social services appointed by the authority under section 6 of the Local Authority Social Services Act 1970 (director of social services) or by an officer of the local authority nominated in writing for that purpose by the director.

6 Immediate Placements

(1) Subject to paragraph (2), nothing in regulation 3 shall prevent the immediate placement of a child pursuant to a placement decision in circumstances in which the local authority consider that to be necessary and in accordance with their duty under section 22(3) of the Act and in such a case the authority shall take steps to ensure that the provisions of these Regulations that would otherwise have to be complied with before the placement decision is made are complied with as soon as practicable thereafter.

(2) Before an immediate placement is made pursuant to this regulation a local authority shall –

(a) arrange for the person with whom the child is to be placed to be interviewed in order to obtain as much of the information specified in paragraph 1 of Schedule 1 as can be readily ascertained at the interview, and

(b) arrange to obtain as much of the information specified in paragraph 2 of Schedule 1 in relation to other members of the household aged 16 and over, in which it is proposed the child will live, as can be readily ascertained at the time of that interview.

Re K and A [1995] 1FLR 688

LAC Circular (99) 20 Care Plans and Care Proceedings under the Children Act 1989

See Paragraphs 20 to 22

Section 105(6) Children Act 1989

In determining the ‘ordinary residence’ of a child for any purpose of this Act, there shall be disregarded any period in which he lives in any place–

(a) which is a school or other institution;

(b) in accordance with the requirements of a supervision order under this Act or an order under [section 63(1) of the Powers of Criminal Courts (Sentencing) Act 2000]  ; or

(c) while he is being provided with accommodation by or on behalf of a local authority.

Disregard does not apply to children placed with parents see:-

Northamptonshire County Council v Islington LBC [1999] 2 FLR 881

Redbridge v Newport [2004] 2 FLR 226

Placement with Extended Family Under a Care Order

Section 23(3) Children Act 1989

Any person with whom a child has been placed under subsection (2)(a) is referred to in this Act as a local authority foster parent unless he falls within subsection (4). 

(ie is a parent, a person with PR or a person who had residence immediately before Care proceedings.

Fostering Services Regulations SI 2002/57

Rules 26, 27 and 38

Functions of fostering panel

      26.  (1) The functions of the fostering panel in respect of cases referred to it by the fostering service provider are - 

(a) to consider each application for approval and to recommend whether or not a person is suitable to act as a foster parent;

 (b) where it recommends approval of an application, to recommend the terms on which the approval is to be given;

 (c) to recommend whether or not a person remains suitable to act as a foster parent, and whether or not the terms of his approval remain appropriate - 

(i) on the first review carried out in accordance with regulation 29(1); and
(ii) on the occasion of any other review when requested to do so by the fostering service provider in accordance with regulation 29(5); and

(d) to consider any case referred to it under regulation 28(8) or 29(9).

(2) The fostering panel shall also - 

(a) advise on the procedures under which reviews in accordance with regulation 29 are carried out by the fostering service provider and periodically monitor their effectiveness;

(b) oversee the conduct of assessments carried out by the fostering service provider; and

(c) give advice and make recommendations on such other matters or cases as the fostering service provider may refer to it.



     (3) In this regulation "recommend" means recommend to the fostering service provider.

Assessment of prospective foster parents

      27.  - (1) The fostering service provider shall carry out an assessment of any person whom it considers may be suitable to become a foster parent, in accordance with this regulation.

     (2) If the fostering service provider considers that a person may be suitable to act as a foster parent it shall - 

(a) obtain the information specified in Schedule 3 relating to the prospective foster parent and other members of his household and family, and any other information it considers relevant;

 (b) interview at least two persons nominated by the prospective foster parent to provide personal references for him, and prepare written reports of the interviews;

 (c) subject to paragraph (3), consult with, and take into account the views of, the local authority in whose area the prospective foster parent lives;

 (d) having regard to these matters consider whether the prospective foster parent is suitable to act as a foster parent and whether his household is suitable for any child in respect of whom approval may be given;

 (e) prepare a written report on him which includes the matters set out in paragraph (4); and

 (f) refer the report to the fostering panel and notify the prospective foster parent accordingly.

Emergency and immediate placements by local authorities

      38.  - (1) Where a child is to be placed in an emergency, a local authority may for a period not exceeding 24 hours place the child with any foster parent approved by the local authority or any other fostering service provider provided that - 

(a) the foster parent has made a written agreement with the local authority to carry out the duties specified in paragraph (3); and

 (b) the local authority are satisfied as to the provisions of regulation 33(a).

     (2) Where a local authority are satisfied that the immediate placement of a child is necessary, they may place the child with a person who is not a foster parent after interviewing him, inspecting the accommodation and obtaining information about other persons living in his household, for a period not exceeding six weeks, provided that - 

(a) the person is a relative or friend of the child;

 (b) the person has made a written agreement with the local authority to carry out the duties specified in paragraph (3); and

 (c) the local authority are satisfied as to the provisions of regulation 33(a).

     (3) The duties referred to in paragraphs (1)(a) and (2)(b) are - 

(a) to care for the child as if he were a member of that person's family;

 (b) to permit any person authorised by the local authority or (if applicable) the area authority, to visit the child at any time;

 (c) where regulation 36 applies, to allow the child to be removed at any time by the local authority or (if applicable) the area authority;

(d) to ensure that any information which that person may acquire relating to the child, his family or any other person, which has been given to him in confidence in connection with the placement is kept confidential and is not disclosed except to, or with the agreement of, the local authority; and

 (e) to allow contact with the child in accordance with the terms of any court order relating to contact or any arrangements made or agreed by the local authority.



     (4) Where a local authority make a placement under this regulation outside their area they shall notify the area authority.

R (L and Others) v Manchester City Council

R (R and Another) v Manchester City Council [2002] 2 FLR 43

NB Munby J’s Check list of features necessary to render a policy/payments scheme fair:- at p65 para 68

There was no dispute between Mr McCarthy QC and Mr Ryder QC as to the relevant legal principles and I can therefore adopt Mr McCarthy’s helpful summary. The financial framework providing for fostering allowances is left by s 23(2)(a) of the Act to Manchester’s discretion. That discretion must be exercised according to conventional public law principles:-

(1) It must be formulated and implemented so that it can be exercised flexibly.

(2) It must be formulated and exercised according to the needs of the children  concerned and having regard to its advantages and disadvantages in the  individual case. 

(3) It must be exercised without reliance on irrelevant considerations.

(4) It must be formulated and exercised without disregard of relevant principles.

(5) It must not be exercised in a perverse manner.

(6)It must be formulated and exercised in the light of the aim of the statutory  framework within which it is comprised.

(7) It must not be formulated or exercised so as to conflict with any duties within  that framework.

(8)It must be formulated and exercised so as to adequately

 safeguard the right to respect  for family life guaranteed by Art 8 of the Convention and so as to avoid  discrimination in breach of Art 14.
Re H [2004] 1 FLR 534

Kirklees v London Borough of Brent [2004] 2 FLR 800

Placement Under a Residence Order

Section 8 Children Act 1989

Schedule 3 paragraphs 9(1) (a) and (b)
Selection of supervisor

(1) A supervision order shall not designate a local authority as the supervisor unless–

(a) the local authority agree; or

(b) the supervised child lives or will live within their area

Section 17 (6) Children Act 1989

The services provided by a local authority in the exercise of functions conferred on them by this section may include giving assistance in kind or, in exceptional circumstances, in cash.

Section 17 (8)

Before giving any assistance or imposing any conditions, a local authority shall have regard to the means of the child concerned and of each of his parents.
Schedule 1 para 15 Children Act 1989

Permits Local Authority to make payments to person with Residence order for accommodation and maintenance of child.

All with grateful thanks to George Eddon for a very timely and useful article November [2006] Family Law 948.
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� Handout health warning – This is intended to be a handy/portable guide to the core materials and not a text book précis!


� Caution – This decision may be rather narrower than George Eddon suggests in his excellent article But is a good example of the general proposition that Courts can’t tell Local Authorities what to pay where payments are discretionary.
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