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Introduction
1. This is an area of law which regulates and determines nearly every single duty, function, right and responsibility of a local authority.  Its rules, principles, and developments are extensive and specialist.  
2. Particularly for local authorities judicial review covers vast decision-making areas such as housing, council tax, licensing, environmental law, community care, planning, highways, elections, education, etc.  

3. The purpose of this paper is to touch on two non-legal developments which should be of particular interests in this area, and then to discuss a few recently reported cases.
Non-legal developments:  An Administrative Court in the North West and the regionalisation of administrative justice
4. From 21 April 2009 regional centres of the Administrative Court outside London will be operating in Cardiff, Birmingham, Manchester and Leeds with specialist judicial review judges sitting at them regularly.

5. The regional Administrative Court for Manchester was officially launched in January in 2009.  I can confirm this is going ahead, indeed, I have a JR case for Preston City Council listed in the first week of the Administrative Court operating from the Manchester Civil Justice Centre.
6. From 21 April 2009 it will be possible to issue most Administrative Court proceedings at the District Registry of the High Court in Manchester (or Birmingham, Cardiff, Leeds) as well as at the Royal Courts of Justice in London.  Cases started in Manchester will then normally be determined at the Civil Justice Centre in Manchester or a court sitting in the North-West Region (Preston, for example).  
7. Local Authorities rarely bring judicial review proceedings, but it is in their interests that JR and human rights challenges are heard locally – not least to save costs.  

8. The general expectation is that proceedings will be administered and determined in the region with which the parties have the closest connection, subject to the following considerations
:
(1) any reason expressed by any party for preferring a particular venue;
(2) the region in which the defendant, or any relevant office or department of the defendant, is based; 

(3) the region in which the claimant’s legal representatives are based; 

(4) the ease and cost of travel to a hearing; 

(5) the availability and suitability of alternative means of attending a hearing (for example, by videolink); 

(6) the extent and nature of media interest in the proceedings in any particular locality;
(7) the time within which it is appropriate for the proceedings to be determined; 

(8) whether it is desirable to administer or determine the claim in another region in the light of the volume of claims issued at, and the capacity, resources and workload of, the court at which it is issued;
(9) whether the claim raises issues sufficiently similar to those in another outstanding claim to make it desirable that it should be determined together with, or immediately following, that other claim; and 

(10) whether the claim raises devolution issues and for that reason whether it should more appropriately be determined in London or Cardiff.
9. The above considerations are important, and local authorities should refer to them when seeking the transfer of proceedings to a regional Court.

10. Importantly, as stressed at the launch, this development should focus the minds of solicitors, local authorities, and Government departments on using the wealth of public law expertise of regional Counsel as part of the drive to end the London-centred culture of litigation in this area of the law.
Non-legal developments:  ADR and public law

11. The JR pre-action protocol clearly sets out the importance of ADR in this area.  However, in practice JR has been extremely slow development of and uptake of ADR – not least because of the confusion and difficulty surrounding the suitability of ADR in JR disputes.
Pre-Action Protocol for Judicial Review

Alternative Dispute Resolution

3.1  The parties should consider whether some form of alternative dispute resolution procedure would be more suitable than litigation, and if so, endeavour to agree which form to adopt. Both the Claimant and Defendant may be required by the Court to provide evidence that alternative means of resolving their dispute were considered. The Courts take the view that litigation should be a last resort, and that claims should not be issued prematurely when a settlement is still actively being explored. Parties are warned that if the protocol is not followed (including this paragraph) then the Court must have regard to such conduct when determining costs. However, parties should also note that a claim for judicial review ‘must be filed promptly and in any event not later than 3 months after the grounds to make the claim first arose’.

[Emphasis added]
3.2  It is not practicable in this protocol to address in detail how the parties might decide which method to adopt to resolve their particular dispute. However, summarised below are some of the options for resolving disputes without litigation:

Discussion and negotiation. 

Ombudsmen – the Parliamentary and Health Service and the Local Government Ombudsmen have discretion to deal with complaints relating to maladministration. The British and Irish Ombudsman Association provide information about Ombudsman schemes and other complaint handling bodies and this is available from their website at www.bioa.org.uk . Parties may wish to note that the Ombudsmen are not able to look into a complaint once court action has been commenced. 

Early neutral evaluation by an independent third party (for example, a lawyer experienced in the field of administrative law or an individual experienced in the subject matter of the claim). 

Mediation – a form of facilitated negotiation assisted by an independent neutral party. 

[Emphasis added]

3.3  The Legal Services Commission has published a booklet on ‘Alternatives to Court’, CLS Direct Information Leaflet 23 (www.clsdirect.org.uk/legalhelp/leaflet23.jsp), which lists a number of organisations that provide alternative dispute resolution services.

3.4  It is expressly recognised that no party can or should be forced to mediate or enter into any form of ADR.
[Emphasis added]
12. Paragraph 3.4 is very relevant, however, all the indications are ADR is a growing area, and there is an increasing expectation from the Courts and Government that it should be utilised in public law disputes.

13. ADR - particularly mediation - presents unique opportunities for local authorities to be more responsive to the needs of users, save on the costs of litigation, avoid adverse publicity resulting from a High Court challenge, and free themselves from the constraints of the rather limited judicial review remedies.
14. That said, compared to other forms of civil litigation, JR offers flexibility, relatively low costs, speed, and the benefit of clarity so as to avoid future unlawful decision-making.

15. Notwithstanding, ADR does have a potentially important role:  
· particularly in disputes in which the resolution involves discussing and agreeing factual inaccuracies (e.g. planning cases);
· or working out detailed practical arrangements (e.g. care packages);
· ADR might have a role in assisting with and improving local authority systems of decision-making, and to help local authorities understand the impact of their decisions on service users (e.g. education cases);
· it allows greater participation by the parties themselves than the JR process, which may be valuable for the parties (e.g. housing cases).

16. Let us consider the guidance in 4 leading Court of Appeal cases.

R (on the application of Cowl) v Plymouth City Council (2001) EWCA Civ 1935

17. This was a Claimants' appeal from the decision of Scott Baker J dismissing their application for judicial review of the respondent council's decision to ratify the decision of its social services committee to close a residential care home for the elderly owned and run by the council and occupied by the claimants.  The claimants made their application for permission to apply for judicial review, in which they sought an order requiring the council to carry out lawful and comprehensive assessments of the claimants' community care needs and to prepare "care plans" for each of them.  The council's response to the application was to offer to treat the claimants' grounds for seeking judicial review and the evidence in support of them as complaints pursuant to section 7(b) of the Local Authority Social Services Act 1970, which the council contended was the appropriate avenue for challenging the closure decision. The council's application for an adjournment of the oral hearing in order to "flesh out" its proposal was refused at the permission stage.

18. The Court of Appeal held the courts should not permit, except for good reason, proceedings for judicial review to go ahead if a significant part of the issues between the parties could be resolved outside the litigation process.  Where the lawfulness of a decision to close a residential care home for the elderly was in question the lawyers on both sides were under a heavy obligation to resort to litigation only if it was really unavoidable.

19. Lord Woolf CJ held:

The importance of this appeal is that it illustrates that, even in disputes between public authorities and the members of the public for whom they are responsible, insufficient attention is paid to the paramount importance of avoiding litigation whenever this is possible. Particularly in the case of these disputes both sides must by now be acutely conscious of the contribution alternative dispute resolution can make to resolving disputes in a manner which both meets the needs of the parties and the public and saves time, expense and stress. (para 1)

It appears that one reason why the wheels of the litigation may have continued to roll is that both parties were under the impression that unless they agreed otherwise the complainants were entitled to proceed with their application for judicial review unless the complaints procedure on offer technically constituted an "alternative remedy" which would fulfil all the functions of judicial review. This is too narrow an approach to adopt when considering whether an application to judicial review should be stayed. The parties do not today, under the CPR, have a right to have a resolution of their respective contentions by judicial review in the absence of an alternative procedure which would cover exactly the same ground as judicial review. The courts should not permit, except for good reason, proceedings for judicial review to proceed if a significant part of the issues between the parties could be resolved outside the litigation process. The disadvantages of doing so are limited. If subsequently it becomes apparent that there is a legal issue to be resolved, that can thereafter be examined by the courts which may be considerably assisted by the findings made by the complaints panel.  (para 14)

For the hearing on 19 July 2001 the claimants prepared a supplemental skeleton argument which set out ten reasons why the complaint procedure is not a suitable alternative remedy to judicial review. We have examined each of those reasons carefully and in our judgement they establish no basis on which the claimants could reasonably object to the matters in issue being dealt with by the complaints procedure, as modified at the hearing before us. As an alternative, they certainly could have been the subject of mediation.  (para 15)
We do not single out either side's lawyers for particular criticism. What followed was due to the unfortunate culture in litigation of this nature of over-judicialising the processes which are involved. It is indeed unfortunate that, that process having started, instead of the parties focussing on the future they insisted on arguing about what had occurred in the past. So far as the claimants were concerned, that was of no value since Plymouth were prepared, as they ultimately made clear was their position, to re-consider the whole issue. Without the need for the vast costs which must have been incurred in this case already being incurred, the parties should have been able to come to a sensible conclusion as to how to dispose the issues which divided them. If they could not do this without help, then an independent mediator should have been recruited to assist. That would have been a far cheaper course to adopt. Today sufficient should be known about ADR to make the failure to adopt it, in particular when public money is involved, indefensible.  (para 25)
This case will have served some purpose if it makes it clear that the lawyers acting on both sides of a dispute of this sort are under a heavy obligation to resort to litigation only if it is really unavoidable. If they cannot resolve the whole of the dispute by the use of the complaints procedure they should resolve the dispute so far as is practicable without involving litigation. At least in this way some of the expense and delay will be avoided. We hope that the highly skilled and caring practitioners who practise in this area will learn from what we regard as the very unfortunate history of this case.  (para 27)
Dunnett v Railtrack Plc (2002) EWCA Civ 303

20. This was not a judicial review case, but involved a public authority, and an example of where the Court encouraged the use of ADR.  
21. S kept horses in a field adjoining a railway line in which there was a wooden gate providing access to the line. The gate fell into disrepair and was replaced by Railtrack with a metal gate.  S spoke to Railtrack's representative who attended to replace the gate and requested that the gate be padlocked to ensure the safety of the horses in the field because there was a risk that the gate would be left open by trespassers or railway workers. The representative told S that it was a legal requirement for Railtrack to have access to the line and that it would therefore be "illegal to padlock the gate".  On 17 June 1996 S put four horses into the field and checked that the gate was shut. When she returned three of the horses were missing.  The gate had been left open and the horses had made their way onto the line and had been hit by a train.  S commenced proceedings alleging that Railtrack had negligently failed to take notice of her request to keep the gate locked to prevent it inadvertently being left open.
22. When S was granted permission to appeal to the Court of Appeal, it was strongly suggested that the parties attempt to resolve the matter by arbitration or mediation.  It appeared that Railtrack had refused to pursue that route.  Given Railtrack's refusal to consider arbitration or mediation, albeit it was successful, the Court of Appeal held it would be highly inappropriate to make a costs order against S.
23. Brooke LJ gave guidance on the unreasonable refusal to engage in ADR when encouraged by the Court to do so:
It is to be hoped that any publicity given to this part of the judgment of the court will draw the attention of lawyers to their duties to further the overriding objective in the way that is set out in Part 1 of the Rules and to the possibility that, if they turn down out of hand the chance of alternative dispute resolution when suggested by the court, as happened on this occasion, they may have to face uncomfortable costs consequence. (para 15)
Halsey v Milton Keynes General NHS Trust (2004) EWCA Civ 576 held
24. H had brought a claim against the NHS Trust for allegedly negligent treatment of her husband leading to his death.  On numerous occasions prior to and after the issue of proceedings H had indicated her desire to go to mediation.  The NHS Trust refused to go to mediation, expressing the view that there had been no negligence.  H’s claim was dismissed and costs awarded against her.  H appealed against the decision awarding costs against her to the respondent NHS Trust on the grounds that it had refused to go to mediation notwithstanding that it had subsequently succeeded in the litigation.   

25. In this case the Court of Appeal held that the burden was on an unsuccessful party to show why there should be a departure from the general rule on costs in the form of an order to deprive the successful party of some or all of his costs on the grounds that he had refused to agree to alternative dispute resolution.  It held the fundamental principle was that such a departure was not justified unless it had been shown that the successful party had acted unreasonably in refusing to agree to ADR.

26. Dyson LJ stated very clearly (para 9 of the Judgment) that there was no compulsion to mediate:

We heard argument on the question whether the court has power to order parties to submit their disputes to mediation against their will. It is one thing to encourage the parties to agree to mediation, even to encourage them in the strongest terms. It is another to order them to do so. It seems to us that to oblige truly unwilling parties to refer their disputes to mediation would be to impose an unacceptable obstruction on their right of access to the court. The court in Strasbourg has said in relation to article 6 of the European Convention on Human Rights that the right of access to a court may be waived, for example by means of an arbitration agreement, but such waiver should be subjected to "particularly careful review" to ensure that the claimant is not subject to "constraint": see Deweer v Belgium (1980) 2 EHRR 439, para 49. If that is the approach of the ECtHR to an agreement to arbitrate, it seems to us likely that compulsion of ADR would be regarded as an unacceptable constraint on the right of access to the court and, therefore, a violation of article 6. Even if (contrary to our view) the court does have jurisdiction to order unwilling parties to refer their disputes to mediation, we find it difficult to conceive of circumstances in which it would be appropriate to exercise it. We would adopt what the editors of Volume 1 of the White Book (2003) say at para 1.4.11: 

"The hallmark of ADR procedures, and perhaps the key to their effectiveness in individual cases, is that they are processes voluntarily entered into by the parties in dispute with outcomes, if the parties so wish, which are non-binding. Consequently the court cannot direct that such methods be used but may merely encourage and facilitate."

The question whether a party has acted unreasonably in refusing ADR must be determined having regard to all the circumstances of the particular case. We accept the submission of the Law Society that factors which may be relevant to the question whether a party has unreasonably refused ADR will include (but are not limited to) the following: (a) the nature of the dispute; (b) the merits of the case; (c) the extent to which other settlement methods have been attempted; (d) whether the costs of the ADR would be disproportionately high; (e) whether any delay in setting up and attending the ADR would have been prejudicial; and (f) whether the ADR had a reasonable prospect of success. We shall consider these in turn. We wish to emphasise that in many cases no single factor will be decisive, and that these factors should not be regarded as an exhaustive check-list.  (para 16)
Another issue that has arisen is whether the court should be particularly disposed to make an adverse costs order against a successful public body on the grounds that it refused to agree to ADR. We can see no basis for the court discriminating against successful public bodies when deciding whether a refusal to agree to ADR should result in a costs penalty.  (para 34)
27. It was held that H had failed to show that the NHS Trust had acted unreasonably in refusing to go to mediation.
Daniels v Commissioner of Police of the Metropolis (2005) EWCA Civ 1312

28. D appealed against a costs order made in favour of the respondent police force, P, after D lost her claim for a personal injury against P.  While serving as a police officer, D was thrown from her horse during a training exercise and suffered injury.  She claimed damages of £7,000 in negligence against P.  Prior to trial D made several Part 36 offers, which P rejected.  The judge ruled in favour of P on the issue of liability.  On the issue of costs, which amounted to £50,000, D argued that the judge should depart from the general rule that costs followed the event, as P had rejected the Part 36 offers and had refused to negotiate, which amounted to unreasonable conduct. P contended that it had been justified in testing the claim in court because if it had settled it would have left itself open to numerous other similar claims.  The judge ruled that there was no reason to depart from the general rule that costs followed the event. 

29. The Court of Appeal held that it was entirely reasonable for a defendant, particularly a public body, to take a view that it would contest the claim in order to deter other similar unworthy claims.  If defendants routinely faced unfounded claims, and chose to contest them, the courts should be slow to characterise that conduct as unreasonable, and whilst sometimes the costs would be wholly disproportionate to the claim, this did not mean a defendant would necessarily be acting unreasonably in defending the claim and should not be penalised for doing so.  See paragraphs 30 – 33 of the judgment of Dyson LJ.
30. The case law is sending mixed messages and is in that respect unhelpful.  But local authorities should keep an open mind about the use of ADR, and, particularly where the costs are likely to be very high of litigating matters, make early offers to engage in ADR, particularly mediation.

Developments in the law:  recent interesting cases of note
31. Generally 2008 has been a quieter year in terms of any ground-breaking decisions which are relevant to local authorities.  I hope to touch on a few decisions though.
32. First, the House of Lords on Disability Discrimination Act 1995 obligations on a local housing authority.
33. Secondly, the House of Lords visiting again the scope of a human rights defence in local authority possession proceedings.
34. And thirdly, an interesting “permission stage” decision on the scope of bodies/functions amenable to judicial review.
Malcolm v Lewisham LBC (2008) UKHL 43
35. M had been diagnosed with schizophrenia.  His condition was stabilised by medication.  He had become a secure tenant of the local authority.  He had exercised the right to buy his flat, but before completion he had sublet it.  The local authority had not consented to that subletting and M had therefore ceased to be a secure tenant by reason of section 93 of the Housing Act 1985.  It appeared that M had not been taking his medication at the time of the sublet.  When the local authority discovered that M had sublet his flat, it gave notice to quit and issued proceedings for possession.  There was no evidence that the local authority was aware that M suffered from schizophrenia.  The possession order was granted and the judge concluded that the causal relationship between the schizophrenia and the subletting was insufficiently established.  The Court of Appeal dismissed the possession proceedings, declared that the notice to quit and possession action constituted unlawful discrimination contrary to the Disability Discrimination Act 1995 section 22(3) and, in accordance with section 24(1)(a) of the Act found that there was an appropriate relationship between the reason for the local authority's actions and M's illness, and that M's treatment had been less favourable than that of others to whom that reason did not apply. 
36. The key issue for determination was whether in order for the alleged discriminator's reason to relate to the disability for section 24(1)(a) purposes, it was necessary for the fact of the disability to have played at least some motivating part in the mind of the alleged discriminator in leading him to subject the disabled person to the treatment complained of.
37. The House held there was no evidence that the local authority was aware that M suffered from schizophrenia and his schizophrenia had not been in its mind when deciding to serve notice to quit and take possession proceedings against him.  It was not enough for M to show that, viewed objectively, there may have been a causal connection unknown to the local authority between the sublet and M's disability.  M needed to show that his mental condition played some motivating part in the local authority's decision to terminate his tenancy and recover possession.  This he had not done so.  The local authority's reason was that M had sublet and moved out. 
38. It further held, that Parliament must have intended the comparison directed by the Disability Discrimination Act 1995 section 24(1)(a) to be a meaningful one in order to distinguish between treatment that was discriminatory and treatment that was not.

39. If a tenant had been given notice terminating his tenancy because he had sublet in breach of the tenancy agreement, there was no point in making the lawfulness of the action taken by his landlord dependant on whether notice to quit would have been served on tenants who had not sublet. The statutory comparator would be a secure tenant with no mental illness who had sublet.  Such a tenant would have received no different treatment from the local authority than M received.  There was no less favourable treatment to which M was subjected and therefore no discrimination.  

Doherty v Birmingham City Council (2008) UKHL 57
40. This case re-visited the scope of a human rights defence in local authority possession proceedings.

41. D had been granted a licence by the local authority to station a caravan on a site used as a gypsy and travellers' caravan site. When the local authority served notice to quit, D and his family had been resident on the site for 17 years.  The local authority asserted that it required vacant possession to carry out essential improvement works, and that once the works were completed the site was to be managed as temporary accommodation for travellers.  D maintained that the local authority was only entitled to an order for possession if it was proportionate in all the circumstances of the case, and that the circumstances of the instant case did not satisfy that test.  D relied on Article 8, and on the local authority's duty not to act in a way that was incompatible with a Convention right under section 6(1) of the Human Rights Act 1998. The question was whether a local authority could obtain a summary order for possession against an occupier of a site which it owned and which had been used for many years as a gypsy and travellers' caravan site.
42. The House of Lords held special considerations for the needs of gypsies and their different lifestyles required that local authorities show that there was a proper justification for the decision to seek a possession order.  If it could not be shown that the local authority's decision to evict D was justified by a pressing social need and was proportionate, there was a risk that D's rights under Article 8 would have been violated

43. It was further held, it was not possible for a solution to the instant case to be found by making use of the interpretative obligation in section 3(1) of the Human Rights Act 1998.  And the need to make a declaration of incompatibility in relation to section 5(1) of the Mobile Homes Act 1983 (the offending discriminatory provision allowing for the summary eviction of gypsies) fell away because of the amending provisions of the recently enacted Housing and Regeneration Act 2008 (albeit those provisions are not yet in force).

44. It was held, in the circumstances, the case should be remitted to the County Court judge so that he could carry out an examination of whether the local authority's decision was reasonable, having regard to the aim it was pursuing and to the length of time D and his family had lived on the site. The test of reasonableness should be whether the decision to recover possession was one that no reasonable person would consider justifiable.
45. Doherty presents as a difficult, complex and convoluted decision with the House of Lords trying to reconcile their earlier decisions with later conflicting Strasbourg decisions, in a situation where they were unable to depart from their earlier decision (particularly that of 7 Law Lords in Kay) and there was an unwillingness on the part of certain Law Lords (particularly Lord Hope) to do so.
46. However, the House of Lords decision in Doherty seems to suggest that Article 6/8 concerns can in future be addressed by procedural changes in the County Court hearings of such cases.  In short, the view now expressed by the House of Lords is that any Article 6 concerns might be addressed by having a non-human rights judicial review challenge of the Council decision in the County Court where there can be considerations of evidential matters.  

47. This view raises concerns because the “evidence-based non-human rights judicial review challenge in the County courts” envisaged by the House of Lords is perhaps unlikely to be acceptable to the ECtHR given human rights concerns cannot themselves be raised at this stage as part of the judicial review challenge.

48. However the idea broadly is that County Courts will be able to examine factual issues and resolve them, hear oral evidence, etc in exceptional gipsy cases such as Connors, Doherty and Doran as part of the judicial review challenge to an eviction notice.
R (on the application of Proud) v Buckingham Pubwatch Scheme & Anor [2008] EWHC 2224 (Admin)
49. The Courts seem to have pulled back from an active approach in attributing ‘public authority function’ status to bodies and organisations.

50. For example, in providing care and accommodation for residents placed with it by a local authority, a privately-owned care home was not performing functions of a public nature within the meaning of section 6(3)(b) of the Human Rights Act 1998.  See the much discussed case of Johnson & Ors v Havering London Borough Council & Ors [2007] UKHL 27.

51. In R (on the application of Proud) v Buckingham Pubwatch Scheme a Deputy High Court Judge held that the court did not have jurisdiction to review the decision by a pubwatch scheme, representing a group of local publicans, to ban the claimant for three years after he had been involved in an incident outside a pub, dismissing the likelihood that the scheme was an authority susceptible to judicial review or a person having functions that were of a public nature under section 6 of the Human Rights Act 1998.

52. It was held:

The question of the identification of the proper defendant to these proceedings goes to giving the same answer. Without wanting to reach a concluded view on whether Buckingham Pubwatch is a person for the purposes of section 6 of the Human Rights Act 1998, it seems to me in the highest degree unlikely that an entity which has, and this is according to the evidence of Mr Diston, no constitution, no finances, no fixed membership, no rules and whose decisions are binding on its members only to the extent that they treat them as binding, on which again there are no rules -- that an entity of that sort can be amenable to judicial review or can be a person exercising public functions under section 6 of the Human Rights Act. Not only is there no evidence of a collective responsibility imposed on licensees, but there is, in truth, no collective capable of being described as a decision-making body, whatever the appearance may be in terms of the documents that emanate from individuals acting apparently on behalf of the Scheme.  (para 11)

53. No doubt, a sigh of relief for neighbourhood watch schemes, and local busy bodies.

On the horizon

54. On 30 January 2009 it was reported that the Equality and Human Rights Commission (EHRC) is to threaten legal action against more than 100 councils for their failure to provide rape crisis centres and domestic violence support services.  It follows research showing one in four councils offer no specialised services for women who have faced violence or abuse.  If councils' response to an EHRC letter is unsatisfactory, it has said it will take legal action under the Equality Act 2006, which requires local authorities to promote gender equality.

55. It is still unclear where this will lead.
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�   See the Administrative Court Office Guidance (February 2009).
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