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1. One of the major causes of delay in both public and private law Children Act proceedings arises from the difficulty of obtaining experts reports within a time scale that meets the need of the children. The wider difficulties presented by a shortage of experts nationally and the reluctance of some experts to become involved in Child Protection cases is well known. It is however possible to minimise the delay in awaiting reports by ensuring that the necessary core material is available to the selected experts at the earliest possible opportunity.

2.
Below I have set out, by way of reminder, the various mechanisms available to access information as speedily and as effectively as possible. In common with all other aspects of case management this requires the parties to focus at an early stage on the issues that are likely to arise and to consider the spectrum of evidence (both lay and professional) which might assist the Court in its task. Where a case is identified as suitable for “split hearing” regard should also be had to the evidence likely to be required at stage 2 and the core materials (e.g. medical records) needed for any assessment, requests for which should be made immediately.   

3.
The police/family protocol which exists locally (on the Northern Circuit) is a helpful model which is beginning to work well.  Requests which state clearly, precisely what information is required and why, made with adequate time to respond, will in most cases make the answer to the question obvious.     

4.
Information obtained in Police investigations
The Northern Circuit Police/Family Protocol (currently being piloted) aims to provide the Family Court with EARLY INFORMATION to enable it to properly determine any necessary directions in relation to documents records or other evidential material held by the Police, In summary:

	(i)      Requests should be made in writing stating precisely what information and evidence is sought and why in accordance with the standard request form. Response should normally be within 5 working days. Requests should be made to the nominated Police Disclosure Officer



	(ii)     If the Police are unable or unwilling to disclose the requested material without Court Order:

(a) The parties opposing disclosure should complete the standard request form (this may merely be renewing the request at (i) above and serve it 10 working days before the requested Direction Hearing.

(b) The Police response should be received 5 working days before the relevant hearing (see paragraph 3 above)

(c) At the hearing the Court shall consider the necessity and relevance as to the issues of information sought: the wording of any proposed directions by reference to the standard variable directions, timing of any direction: expedition of the preparation of the Court Order: service. The Solicitor securing the directions shall ensure that the relevant officer or Police representative is aware of the terms of the direction within 24 hours.


5.
Comment

Ascertaining the identity of the Exhibits Officer and a list of the exhibits is crucial, photographs of crime scenes, housing plans etc all too frequently do not find their way into the Family Courts. Police investigations of infant deaths or serious injury cases have become more sophisticated. (In a recent case it was discovered that an expert had conducted a chronological diagrammatic spreadsheet with all the injuries noted to a child over 6 months cross referenced to the police statements. This was discovered only by reference to the exhibits list). Family practitioners also need to be alert to obtaining unused material and   the distinction between primary and secondary disclosure to the defence.  Secondary disclosure is triggered by the Crown’s receipt of the defence statement.  

6.
Obtaining medical records

The quality and speed of responses to requests for disclosure in this area varies enormously. A protocol between Health Authorities and the Family Courts would be extremely helpful. Difficulties arise in the following areas:-

a. Obtaining the records may require separate requests to different hospitals, and different Health Authorities.   It may be difficult to identify which hospital has been involved in treatment.

b. A huge increase in medical negligence cases has led to administrative overload at some hospitals.

c. The administrative cost is borne almost entirely by the PCT. 

d. In cases where General Practitioner records are computerised, backlogs often arise and letters from Consultants (which will often be very important) may not have been scanned onto the system. Below is an attempt to distil best practice:-

	(1)  Consideration should be given in every case, at the earliest possible stage, as to whether medical records are likely to be required. In most cases it will be obvious from the outset. A request for medical records should usually include GP records. GP records at least theoretically follow the patient, hospital records frequently do not. Accordingly they should provide a chronology of medical treatment at any hospital which will inform the search for hospital records too.



	(2)   Written consent should be obtained from the adult party at the earliest possible stage to obtain disclosure of their medical records and (where relevant) written consent to disclosure of the records for any child for whom they have parental responsibility. The fact that a child is subject to an Interim Care Order should not be regarded as obviating the need for parental consent to disclosure of the child’s health records. In the event that a parent refuses to consent to disclosure of his/her records the matter should be returned to Court urgently. If a parent refuses consent to disclose the records of a child for whom he has PR the Local Authority’s consent should suffice and there should be no need to return the matter to Court.



	(3)   Applications for hospital records should be made to the Medical Records Officer.   Letters of request should emphasise (prominently) that the request is made in relation to proceedings CONCERNING THE WELFARE OF A CHILD and that any delay IN OBTAINING THE INFORMATION SOUGHT will be inimical to that child’s welfare. The letter should also specify 

(i) Any records disclosed will only be used for the purposes of and preparation for the current proceedings unless permission of the Court is obtained.

(ii) The records will be kept confidential and copying will be kept to the minimum to avoid proliferation of confidential material.

(iii) Records will only be disclosed to professionals in the proceedings (and those who fall within the Family Proceedings Rule), unless the permission of the Court is obtained. The Solicitor charged with responsibility for obtaining the material should follow up the written request promptly if there is no response within  14 days.   Full compliance should be within no more than 40 days (Access to Health Records Act 1990). 

(4) GP Records. Letters of request should be sent to an identified GP (in the        timescales identified above) emphasising that the request is made in the context of proceedings relating to the welfare of a child and where delay is likely to be inimical to the child’s welfare. Requests should particularly include both handwritten and computerised records and the results of any hospital investigations.


Letters of request for medical records would do well to follow the essentials of the Protocol in Civil actions (see White Book C3-020) which is set out in amended form below:

	To: Medical Records Officer

Hospital


	1 (a)
	Full name of patient (including previous surnames)
	

	(b)
	Address now and any other  name and addresses     known addresses .
	

	(c)
	Date of birth (and death, if applicable)
	

	(d)
	Hospital reference number if available
	

	(e)
	National Insurance number if available
	

	(f)
	Reasons for application
	

	(g)
	Undertakings in relation to confidentiality
	See Box 3 para 5 above

	(h)
	Any departments where it is known treatment was received
	

	(i)
	The name(s) of any Consultant(s) in charge of treatment
	


Access to Health Records Act 1990

	
Right of access to health 

records. 
	
        3.—(1) An application for access to a health record, or   

        to any part of a health record, may be made to the 

        holder of the record by any of the following, namely— 

 (a) the patient;

 (b) a person authorised in writing to make the application on the patient's behalf;

 (c) where the record is held in England and Wales and the patient is a child, a person having parental responsibility for the patient;

 (d) where the record is held in Scotland and the patient is a pupil, a parent or guardian of the patient;

 (e) where the patient is incapable of managing his own affairs, any person appointed by a court to manage those affairs; and

 (f) where the patient has died, the patient's personal representative and any person who may have a claim arising out of the patient's death.

    (2) Subject to section 4 below, where an application is #

     made under subsection (1) above the holder shall, 

     within the requisite period, give access to the record, or 

      the part of a record, to which the application relates— 

 (a) in the case of a record, by allowing the applicant to inspect the record or, where section 5 below applies, an extract setting out so much of the record as is not excluded by that section;

 (b) in the case of a part of a record, by allowing the applicant to inspect an extract setting out that part or, where that section applies, so much of that part as is not so excluded; or

 (c) in either case, if the applicant so requires, by supplying him with a copy of the record or extract.

    (3) Where any information contained in a record or 

     extract which is so allowed to be inspected, or a copy of 

     which is so supplied, is expressed in terms which are 

     not intelligible without explanation, an explanation of 

     those terms shall be provided with the record or extract, 

     or supplied with the copy.


    (4) No fee shall be required for giving access under 

    subsection (2) above other than the following, namely— 

 (a) where access is given to a record, or part of a record, none of which was made after the beginning of the period of 40 days immediately preceding the date of the application, a fee not exceeding the maximum prescribed under section 21 of the [1984 c. 35.] Data Protection Act 1984; and

 (b) where a copy of a record or extract is supplied to the applicant, a fee not exceeding the cost of making the copy and (where applicable) the cost of posting it to him.

    (5) For the purposes of subsection (2) above the 

    requisite period is— 

 (a) where the application relates to a record, or part of a record, none of which was made before the beginning of the period of 40 days immediately preceding the date of the application, the period of 21 days beginning with that date;

 (b) in any other case, the period of 40 days beginning with that date.

    (6) Where— 

 (a) an application under subsection (1) above does not contain sufficient information to enable the holder of the record to identify the patient or, in the case of an application made otherwise than by the patient, to satisfy himself that the applicant is entitled to make the application; and

 (b) within the period of 14 days beginning with the date of the application, the holder of the record requests the applicant to furnish him with such further information as he may reasonably require for that purpose,

subsection (5) above shall have effect as if for any reference to that date there were substituted a reference to the date on which that further information is so furnished


7.
Requests or Orders made against the Home Office

	e. Such requests usually necessitate an Order from the Court. The Court shall draw up the relevant request or Order in a separate document and immediately provide a copy to the Family Division Lawyer, Presidents Chambers, Royal Courts of Justice, Strand, London WC2A2LL. The Court Service form EX660 should be completed. It will be used by the Court in the production of the Order and should also be sent to the Family Division lawyer.



	f. The request or Order should either state of be accompanied by a letter to the Family Division lawyer stating the following details in respect of all parties:

1. Full name including all middle names

2. Nationality

3. Full date of birth and 

4. Any known Home Office reference number

Where the query relates to the proposed adoption of a foreign national minor, the Family Division lawyer can advise as to the additional information which will be required



	g. The request or Order should state the time by which the information is required, allowing a reasonable period for the Home Office to investigate and prepare a statement to the Court. In the absence of urgent circumstances, a reasonable period should be 4 weeks. 



	h. The request or Order should identify the questions it wishes to be answered by the Home Office.



	The request or Order should be forwarded to the Family Division lawyer together with such information as is sufficient to enable the Presidents Office and the Home Office to understand the nature of the case, to identify whether the case involves an adoption and to identify whether the immigration issues raised might relate to an asylum or non-asylum application.



	i. The Family Division lawyer will then send to an appropriate Enquiries Officer in the Home Office the enquiry, together with a copy of any request or Order made. The Home Office Official will be personally responsible for either:

i. Answering the query personally, by retrieving the file and preparing a statement for the Court or

ii. If the request is made for more than mere information (for example requiring speculation as to the possible effects of an Order or the likelihood of a party being granted special leave to remain), by either obtaining information from or passing the Courts Order to the relevant Official with the carriage of that particular file.



	j. The Family Division lawyer will follow up as required an Order to ensure that the information is received by the Court in time and will receive the statement before forwarding it on as instructed by the Judge or Court making the request.




8.
Requests or Orders made against the UK Passport Service
Again the Judge should ask the Court to draw up and immediately to provide a copy of the relevant request or Order in a separate document to the Family Division lawyer Form EX660 should be completed.

	(i) The request or Order should either state or be accompanied by a letter to the Family Division lawyer stating the following details in respect of all parties about whom they are seeking information:

1. Full name including all middle names

2. Full date of birth and

3. Any known passport numbers

Form EX660 should be completed and used by the Court in the production of the Order.



	(ii) The request or Order should state the time by which the information is required allowing a reasonable period for investigation and preparation of statements. In the absence of urgent circumstances a reasonable period should be 4 weeks.



	(iii) The request or Order should identify the information required from the Passport Services.



	(iv) The Family Division lawyer will then send to the Disclosure of Information Officer the enquiry, together with a copy of any request or Order made. The Disclosure of Information Officer will be responsible for retrieving the information and forwarding this to the Family Division lawyer.




9.
Education Records

(i)
Consideration of the needs of a child subject to proceedings will often include an analysis of a child’s educational provision, whether in private law under s.(1)(3)(b) of the Children Act 1989 or as part of the scrutiny of the Care Plan in public law.    Education Law is a specialist area but is often hampered by lack of public funding for representation at Tribunals. Children Act proceedings sometimes provide a useful forum to examine whether the educational provision provided by a Local Authority is appropriate.  Family Lawyers can have a significant input in this area, but have been slow to take up the challenge.   It is all too easy for the educational needs of a child to be eclipsed by the more fundamental issues of safety and placement needs which drive care proceedings.    Particularly with older children, where the options in the care system may be limited, securing the correct educational provision can, of itself, transform the quality of a child’s life and be a very significant contribution to a successful outcome. Gaining access to the appropriate information, knowing what is available and where to obtain it is crucial.   The table below should provide at least a useful starting point.

(ii) Again, early identification of issues is crucial, followed by prompt requests for documentation. The parents’ cooperation is essential (and often remarkably forthcoming, even amongst the most disadvantaged). It provides an opportunity for Social Workers and parents to work together, away from the focus on parental failings.   In cases deemed suitable for split hearings, the opportunity for social work input is often squandered until the comprehensive assessment begins, based on the Judge’s findings.   If parents have cooperated on these more “neutral” issues up to that point, foundations are laid which may foster greater levels of openness by parents at the assessment stage.

	General Education Documents

	
	Where to Obtain
	Details/How to Obtain

	School Attendance Records
	Obtained from Child’s current or former school
	Parent or carer with PR or Child can obtain the information under the Education (School Records) Regulations 1989 by addressing correspondence with signed authority to the Secretary of the Governing Body. A fee not exceeding the cost of supply may be charged. A response is required within 15 school days

	Curricular Records
	
	

	Subject/Yearly Reports
	
	

	School Prospectus/Fee Schedules
	
	No need for any form of authority or for request in a particular format

	

	Children with Special Educational Needs Generally

	Reports from LEA 

Educational Psychologist; 

Occupational Therapist; 

Speech and Language 

Therapist; Special 

Educational Needs

Co-ordinator (SENCO)
	Obtained from LEA
	Documents are open to the public and do not require any form of authority

	Child’s Individual Education Plan (IEP)
	Obtained from Child’s current or former school
	Parent or carer with PR or Child can obtain the information under the Education (School Records) Regulations 1989 by addressing correspondence with signed authority to the Secretary of the Governing Body. A fee not exceeding the cost of supply may be charged. A response is required within 15 school days

	

	Children with a Statement of Special Educational Needs

	Statement of Special 

Educational Needs with full 

appendices
	Obtained from the Independent Appeal Panel 
	The Panel hears all appeals against permanent exclusions and since implementation of the Disability and Discrimination Act 1995 Part 4 any claims of disability discrimination in exclusions from maintained schools and City Academies. Documents can be obtained by the Appellants from the Clerk to the Independent Appeal Panel

	Minutes of the Child’s Annual Review
	Obtained from Child’s current or former school
	Parent or carer with PR or Child can obtain the information under the Education (School Records) Regulations 1989 by addressing correspondence with signed authority to the Secretary of the Governing Body. A fee not exceeding the cost of supply may be charged. A response is required within 15 school days

	Reports prepared for Annual Review
	
	

	Decision/Outcome Record 

from Annual Review
	
	

	Decision of any Special 

Educational Needs and 

Disability Tribunal 

(SENDIST)
	Obtained from SENDIST
	Hears appeals regarding obtaining, maintaining and reviewing the Statement of Special Educational Needs and disability discrimination appeals for all fixed term exclusions and permanent exclusions from schools other than those covered by the Independent Appeal Panel.

Information can be obtained by the Appellant 

	

	Children with Behavioural Problems/Discipline History

	Discipline Records
	Obtained from Child’s current or former school
	Parent or carer with PR or Child can obtain the information under the Education (School Records) Regulations 1989 by addressing correspondence with signed authority to the Secretary of the Governing Body. A fee not exceeding the cost of supply may be charged. A response is required within 15 school days. LEA must be notified of a Pastoral Support Programme and is required to offer support

	School Exclusion Policy
	
	

	Copies of any Exclusion 

Letters giving grounds for 

Exclusion
	
	

	Minutes of Governing Body Discipline Committee 

decision
	
	

	Pastoral Support Programme
	
	

	LEA Behavioural Support Plan
	Obtained from LEA
	Documents are open to the public and do not require any form of authority

	Decision from Independent Appeal Panel
	Obtained from the Independent Appeal Panel
	Documents can be obtained by the Appellants from the Clerk to the Independent Appeal Panel

	Decision from SENDIST Appeal
	Obtained from SENDIST
	Information can be obtained by the Appellant


10.
Disclosure out of Family Proceedings 
(i)
Disclosure is a two way street.  Cooperation from some of the agencies we have looked at above must surely be encouraged by ensuring that information obtained during the course of proceedings which is helpful to them, may be provided by the Family Courts, where to do so is not considered to be contrary to the interests of the child.   

(ii)
The amendments to the Family Proceedings Rules (Amendment No. 4 Rules 2005) inserts a new paragraph 10.20A, the salient provisions of which are set out below. Some of the amendments are obviously sensible and overdue (e.g. disclosure to spouses or close family members, Counselling Services, GMC etc).   Other changes are perhaps more controversial.   Disclosure of a Judgment to the police by any party to the proceedings no longer requires the leave of the Court.   The inter-relation of s.98 of the Children Act 1989 (Self-incrimination) with these amendments, will be interesting to follow.   It may also be worth re-visiting Wall J’s assumptions in: A Chief Constable v (1) A County Council (2) AB(a child) (3) DH and RW [2003]1FLR 579    in respect of the protection afforded to Defendants by the combination of s.98 and s.78 of the Police and Criminal Evidence Act as regards damaging statements or admissions made in care proceedings, in the light of the new landscape of the Criminal Justice Act.

(iii)
Remember also s.98 does not apply to private law proceedings (see Re D and M (Disclosure:  Private Law) 2003 1 FLR 647).    Reports and statements filed in proceedings remain confidential and may not be disclosed without leave of the Judge (see Re L (Police Investigation: Privilege) 1996 1 FLR HL).  See: A Local Authority v (1) W (2) A Police Authority 2003 2FLR 1023 for guidance as to the balancing exercise.

Family Proceedings Rules

A person specified in the first column of the following table may communicate to a person listed in the second column such information as is specified in the third column for the purpose or purposes specified in the fourth column.

Communication of information without permission of the court
	Communicated by 
	To 
	Information 
	Purpose 

	A party
	A lay adviser or a McKenzie Friend
	Any information relating to the proceedings
	To enable the party to obtain advice or assistance in relation to the proceedings.

	A party
	The party's spouse, cohabitant or close family member
	as above
	For the purpose of confidential discussions enabling the party to receive support from his spouse, cohabitant or close family member.



	A party
	A health care professional or a person or body providing counselling services for children or families
	as above

as above

as above

as above

as above

as above
	To enable the party or any child of the party to obtain health care or counselling.

	
	
	
	

	A party or any 

person lawfully in 

receipt of 

information
	The Children's 

Commissioner or the 

Children's 

Commissioner for 

Wales
	
	To refer an issue affecting the interests of children to the Children's Commissioner or the Children's Commissioner for Wales.

	A party or a legal representative
	A mediator
	
	For the purpose of mediation in relation to the proceedings.

	A party, any 

person lawfully in receipt of 

information or a 

proper officer
	A person or body conducting an 

approved research 

project
	
	For the purpose of an approved 

research project.

	A party, a legal representative or 

a professional 

legal adviser
	A person or body 

responsible for 

investigating or 

determining 

complaints in 

relation to legal 

representatives or 

professional legal 

advisers
	
	For the purposes of making a complaint or the investigation or determination of a complaint in relation to a legal representative or a professional legal adviser.

	A legal 

representative or 

a professional 

legal adviser
	A person or body assessing quality assurance systems
	
	To enable the legal representative or professional legal adviser to obtain a quality assurance assessment.

	A legal 

representative or 

a professional 

legal adviser
	An accreditation body
	Any information relating to the proceedings providing that it does not, or is not likely to, identify any person involved in the proceedings
	To enable the legal representative or professional legal adviser to obtain accreditation.

	A party
	An elected representative or peer
	The text or summary of the whole or part of a judgment given in the proceedings
	To enable the elected representative or peer to give advice, investigate any complaint or raise any question of policy or procedure.

	A party
	The General Medical Council
	As above

as above
	For the purpose of making a complaint to the General Medical Council.

	A party
	A police officer
	
	For the purpose of a criminal investigation.

	A party or any person lawfully in receipt of information
	A member of the Crown Prosecution Service
	
	To enable the Crown Prosecution Service to discharge its functions under any enactment.


The Court’s interpretation of the documents.

N.B. included in the list of those to whom information may be communicated is a professional acting in furtherance of the protection of children”. This includes Police Officers, but they have either to be exercising their powers under Section 46 of the Children Act 1989 (i.e. removal of an accommodation of children by Police Offers in cases of emergency) or “serving in a Child Protection unit or a Paedophile Unit of a Police Force”.  
To what use can disclosed information be put once a Child Protection Police Officer has the information. 
This was the issue in a Borough Council (Applicant) v (1a) (2b) (3cd&e) (Children by their Guardian) (Respondents) v Chief Constable of Thames Valley (Intervenor) 2006 [2FLR 1053, 2007 1 All ER 293]. The case concerned serious non accidental injury to a 4 week old baby. The key Social Worker in accordance with the amended rules disclosed to the Police Officer a number of documents which included medical reports and the parents statements prepared during the course of care proceedings. The Police Officer was both a member of the Child Protection Unit and was also involved in the criminal investigation in relation to the father. This is a very detailed judgment which is not easily receptive to summary however, the following points emerge:

(i) The parties agreed that the handing over of the documents was lawful. It was expressly permitted under Family Proceedings Rules 1991 Rule 4.23 and was not in contempt of court. 

(ii) There was however a ban on the publication of information under the Administration of Justice Act 1960 (Section 12), relating to private family proceedings before the Court, save where it was pursuant to the order of that Court.

(iii) A distinction was drawn on the question of disclosure between information that came into possession of a Local Authority or another party to or during Family Court Proceedings and documents filed with the Court during those proceedings. Once a document was filed, its use was subject to the control of the Court.  The Family Proceedings (Amendment No 4 Rules 2005) did not alter the situation nor the position of preparatory documents that contained information but were not filed in the proceedings. Both categories remained confidential and subject to public interest immunity. 

(iv) Disclosure of the information in such documents to the Police was permissible without the Courts permission if the information that a Local Authority wished to pass to the Police was already in a document filed with the Family Court. The 2005 Rules also permitted the communication of all the information within those documents to a Child Protection Officer whether they had been filed with the Court or not.

(v) Once the Police had information from the Local Authority in the form of a document they could use it FOR CHILD PROTECTION PURPOSES. However, it was confidential and the document, as compared to THE INFORMATION WITHIN it could not be used without the Courts express permission. That applied both to documents filed in the proceedings and those not filed. (Note however the Court felt that a short quotation from the document would not amount to “using a document”) however, helpfully the Court observed that when Social Workers are handing information over to the Police it would be helpful if they indicated to the Police the source of the information or document they disclose unless the source is confidential. The Local Authority should also inform all parties to the proceedings about the information they have disclosed (having informed the Police they propose to so inform the parties). The Court also reminded Local Authorities of the LAC (8817) circular which gives guidance about how they should deal with confidential personal information, it states that disclosure should only take place in certain circumstances. It provides that disclosure may be justified if “it can help to prevent, detect or prosecute serious crime”. 

The Impact of the New Rules on Section 98 (2) of the Children Act 1989
Section 98 (1) in any proceedings in which a Court is hearing an application for an Order under Part iv or v, no person should be excused from 

(a) Giving evidence on any matter; or 

(b) Answering any question put to him in the course of his giving evidence, on the grounds that doing so might incriminate him or his spouse of an offence. 

Section 98 (2) a statement or admission made in such proceedings shall not be admissible in evidence against the person making it or his spouse in proceedings for an offence other than perjury.

There has been much litigation on these provisions.

Admissions to Guardian/Social Workers 

see Ward J in Oxfordshire County Council v P [1995] 1FLR 552 at 558 approved by Butler Sloss L J in Reed G (Social Worker: disclosure) [1996] 1FLR 276 Court of Appeal.

Admission to Expert Witnesses 

see Wall J in re AB (Care Proceedings: disclosure of medical evidence to the Police [2003] 1FLR 579.
Section 98 (2) does not apply to admissions made in Private Law Proceedings re D & M (disclosure: Private Law) [2003] 1FLR 247.

11.
The principles to be applied in considering disclosure of documents (as opposed to “information” to the Police
The protection afforded by Section 98 (2) is just one of the factors to be considered in determining whether to permit disclosure of documents to the Police having regard to the question of fairness to the person who had incriminated himself and any others affected by the incriminating statement see re EC (disclosure of material) [1996] 2FLR 725CA (also reported as re C (a minor) [1997] 2WLR 322. In this case the father admitted causing the death of his small child in the witness box. Wall J declined to disclosure the transcript to the Police and was overturned on appeal. The Court of Appeal considered how Section 98 (2) affected such applications and determined that nothing in the sub-section detracted from the power of the Judge to Order disclosure of any part of the proceedings in appropriate circumstances, including disclosure of material covered by Section 98 (2).  The Court set out the matters for the Judge to consider as part of the balancing exercise in deciding whether to Order disclosure:

(i) The welfare and interests of the child concerned in the Care Proceedings. If the child is likely to be adversely affected by the Order in any serious way, this will be a very important factor.

(ii) The welfare and interests of the other children generally.

(iii) The maintenance of confidentiality in children cases.

(iv) The importance of encouraging frankness in children cases. This is a very important factor and is likely to be of particular importance in a case to which Section 98 (2) applies. The underlying purpose of Section 98 is to encourage people to tell the truth in cases concerning children, and the incentive is that any admission will not be admissible in evidence in a criminal trial. Consequently, it is important in this case. However, the added incentive of guaranteed confidentiality is not given by the words of the Section and cannot be given.

(v) The public interest in the administration of justice. Barriers should not be erected between one branch of the judicature and another because this may be enimicable to the overall interests of justice. 

(vi) The public interest in the prosecution of serious crime and the punishment of offenders including the public interest in convicting those who have been guilty of violent or sexual offences against children. There is a strong public interest in making available material to the Police which is relevant to a criminal trial. In many cases, this is likely to be a very important factor. 

(vii) The gravity of the alleged offence and the relevance of the evidence to it. If the evidence has little or no bearing on the investigation of a trial, this will militate against the Disclosure Order.

(viii) The desirability of cooperation between various agencies concerned with the welfare of children, including the Social Services Department, the Police Service, Medical Practitioners, Health Visitors, Schools etc. This is particularly important in cases concerning children.

(ix) In a case to which Section 98 (2) applies the terms of the Section itself, namely that the witness was not excused from answering incriminating questions, that any statement admission would not be admissible against him in criminal proceedings.  Fairness to the person who has incriminated himself and any others affected by the incriminating statement and any danger of oppression would also be relevant consideration.

(x) Any other material disclosure which has already taken place.

The case of EC (disclosure of material) [1996] 2FLR 725 Court of Appeal was considered in a subsequent decision by Wall J in re AB (care proceedings: disclosure of medical evidence to the Police) [2003] 1FLR 579. The key factors emerging from this Judgment:

(i) Cases involving disclosure to the Police of confidential material generated by Care Proceedings failed to be decided by carrying out the discretionary balancing exercise laid down by re EC.

(ii) Absolute confidentiality for what a parent tells the Court, an Expert Witness, Local Authority or the Children’s Guardian within the Public Law Children Protection Proceedings was impossible.

(iii) Re EC did not create a presumption in favour of disclosure. None of the factors was given a predetermined importance and the list of factors was non exhaustive. The question in each case was which public interest prevailed on the particular facts.

(iv) Depending upon the seriousness of the abuse and the practicability of rehabilitation, a Court is more likely to refuse an application for disclosure to the Police in a case involving child abuse where there is a frank acknowledging of responsibility by an abusing parent. This is often perceived as vitally important and a first step towards rehabilitation particularly when coupled with a recognition of the harm caused and a genuine desire for help to avoid repetition (see the careful analysis of Miss Elizabeth Lawson Q.C. [sitting as a Deputy High Court Judge] in re M (care proceedings: disclosure: human rights) [2001] 2FLR 1316.
12.
Disclosure of Information to the Media 

Re B (A Child) (Disclosure) 2004 2 FLR 142 per Munby J

“The workings of the Family Justice System and, very importantly, the views about the system of those caught up in it, are matters of public interest which can and should be discussed publicly” …   “We cannot afford to proceed on the blinkered assumption that there had been no miscarriages of justice in the Family Justice System.    This is something that has to be addressed with honesty and candour if the Family Justice System is not to suffer further loss of public confidence.   Open and public debate in the media is essential”

X-v-Dempster 1999 1 FLR 894 per Wilson J 
As a matter of general principle there is nothing in the absence of an Order to the contrary to prevent the identification of a witness who has given evidence in a case, including a witness in proceedings considering the welfare of children.   s.12 of the Administration of Justice Act 1960 does not prevent the identification of witnesses.   

Re S (FC)(A Child) 2005 1 FLR 591 HL

Lord Steyn, relying on the opinion of the House of Lords in Campbell-v-MGM Limited, 2004 AC 457, stated 

“That in considering whether to disclose material, (1) neither Article 8 nor Article 10 has precedence over the other; (2) where values under the two articles are in conflict, an intense focus on the comparative importance of the specific rights being claimed in the individual case is necessary; (3) the justifications for interfering with or restraining each right must be taken into account;  (4) the proportionality test must be applied to each.”


Re S (Identification:   Restrictions on Publication) 2005 1 FLR 591

Since the coming into force of the Human Rights Act 1998, the preceding case law about the existence and scope of the inherent jurisdiction of the High Court to restrain publicity need not be considered (though the case law on the inherent jurisdiction might remain of some interest with regard to the ultimate balancing exercise to be carried out under the European Convention).  The interest in open justice is important to both the parallel analysis and the ultimate balancing test but is not determinative of the outcome.

Re Peck-v-United Kingdom 2003 36 ECHR 41 at para 47
“Private life is a broad term not susceptible of exhaustive definition.    … the article also protects a right to identity and personal development and the right to establish and develop relationships with other human beings and the outside world and it may include activities of a professional or business nature.   There is, therefore, a zone of interaction of a person with others, even in a public context, which may fall within the scope of “private life”.


BBC-v-Rochdale MBC 2005 EWHC 286 2(Fam)


The balancing exercise does not exist in perpetuity and can be re-visited.  Re-visiting the balance does not lead to “procedural unfairness”, increasing recognition of the need to permit greater openness in family cases.

13.
Re BBC v Rochdale [2005] EWHC 2862
This case arose from the Judgment of Mr Justice Douglas-Brown in Wardship proceedings concluded on the 7th March 1991 in the case known as the Rochdale Satanic Abuse Case.   (Judgment is reported Rochdale-v-MBC A [1991] 2 FLR 192.   The issue before the Court was whether continuing protection should be afforded to two Social Workers whose identities were not revealed in Court Judgment delivered it in open Court  The anonymity was  said to be for the protection of the children concerned.  The former wards now involved in litigation against Rochdale MBC had been approached by the BBC with a view to making a programme about their experiences.  The Local Authority and two Social Workers protected by the Injunctions agreed with the BBC to assist them in preparing their programme. Two remaining issues were:

(a)
Whether the two Social Workers could be named in the documentary; 

and

(b)
Whether video footage which included the images of the Social Workers as well as the children could be broadcast.

The Judge held that the Court would have to be convinced of a pressing social need for the restrictions upon freedom of expression. 

“I recognise that there are clear distinctions to be drawn between the administration of criminal justice and family justice but just as there are differences so there are certain minimum protections and expectations that ought to be common to both.   Reflecting this particularly against the background of frequently expressed concerns about secrecy in the family division, there is increasing recognition of the need to permit greater openness in family cases”. 

The Judge quoted Thorpe L J in Re W (Care Proceedings: Witness Anonymity [2003] 1 FLR 329 paragraph 13): 

“Social Workers up and down the country, day in day out are on the receiving end of threats of violence and sometimes actual violence from adults who are engaged in bitterly contested public law cases…Social Workers must regard this as a professional hazard”. 

Ryder J concluded:

“There is no longer any interest of a particular child or children generally in retaining the anonymity of X & Y Social Workers, the justification for the original anonymity ruling no longer exists.   The evidence filed in support of the application does not convincingly establish a pressing social need for the restraint asked for.  That restraint would, in my judgment, be a disproportionate interference for the Article 10 right.  An issue of principle was raised on behalf of X & Y that their reasonable expectation of privacy cannot now be overturned without significant prejudice to them to the extent that so long after the original bounds conducted by Douglas Brown J they cannot now get a fair hearing.   It is said that this Court cannot do justice to the balance of the delay since the original hearing so that these proceedings are unfair.   It is true that in 1991 X & Y  were confronted with a difficult case in a markedly different environment to today. In 1991 the Court’s Judgment was that the interests of the children demanded that X & Y’s identities were withheld and X & Y now say that that deprives them of the protection of explaining themselves in public whether they would have chosen to be named then had they been given a choice is impossible to know but it is true that the passage of time has allowed them to build careers and to pursue their professional and personal lives, a balance struck in 1991 and this Court has been vigilant not to try and recast that balance in order to make its decision on these applications… there is a separate balance to be conducted today.”

14.
Clayton v Clayton [2006] EWCA Civ 878
In this case, the appellant father appealed against a decision continuing an injunction restraining him from publishing various matters concerning his daughter.  Proceedings had been commenced between the parents under the Children Act 1989.  During the course of the proceedings the father abducted C and took her to Portugal.  The father was arrested and sentenced to imprisonment for child abduction.  The case received a great deal of publicity including a television documentary.  After the father's release the mother became aware that the father wished to take the child back to Portugal to make a video diary retracing his steps of the abduction.  The Children Act proceedings had in the meantime been adjourned, but the mother obtained an injunction restraining the father from publishing any matters relating to C until her 18th birthday.  The private law proceedings were agreed ultimately by consent; however, the judge continued the injunction on the grounds that C's freedom from publicity and right to private life under the European Convention on Human Rights, Article 8 outweighed the father's right of freedom and speech under Article 10 and stated that such an approach broadly reflected the policy of Section 97 of the 1989 Act.  The father argued that the judge had misconstrued Section 97 in that the prohibition on publication likely to identify a child contained in Section 97(2) only lasted until the conclusion of the proceedings in question, which in the instant case concluded at the consent order.  Alternatively, the father submitted that the Human Rights Act 1998 at Section 3 required that Section 97(4) of the 1989 Act be read and be given effect so as to permit and require the court to lift the prohibition on publication in all cases in which the right of expression under Article 10 outweighed any Article rights of the child which he claimed was clearly so in the instant case.  The father submitted that the judge was wrong to find that any Article right of C was engaged and that the judge had failed to identify in specific terms the manner in which or the extent to which C's rights would be interfered with by the publication that the father wished to make.  In The Court of Appeal, the President, Sir Mark Potter delivering a judgment, found that the prohibition and publication contained in Section 97 ceased to have effect when the Children Act proceedings came to an end.  However, such a construction did not mean that the judge might not in the welfare interests of the child and in order to protect his or her privacy under Article 8, make an injunction or an order prohibiting identification, not simply to the extent set out in 97(2) but for a period beyond the end of the proceedings.  However, in deciding to make a long-term injunction aimed at restricting the reporting and publication of proceedings involving children, the court was obliged to conduct a balancing exercise between the Article 8 rights of the child and the Article 10 rights of the other party.

Given the existence of the Administration of Justice Act 1960, Section 12 which was apt to prevent publication of the substance of the proceedings, as a generality it was not right to assume that the identification of a child as having been involved in proceedings would involve harm to his or her welfare interests, or failure to respect the child's family or private life.  The construction of Section 97 did not dilute the provisions of Section 12, so that whilst, following the end to the Children Act proceedings the prohibition and publication under Section 97 would cease to have effect, the limitation on reporting information relating to the decisions themselves under Section 12 remained.  There was little mischief, the judge thought, and possibly some benefit, in the father being able to tell the world that he and the mother had reached an amicable arrangement over the child's care which had been described as an exemplary arrangement, by the judge at first instance (Hedley J); and that coming to such arrangements were preferable to achieving less satisfactory results by litigation.  However, the father's involvement of C in the film designed to exculpate him in relation to his criminal activity was of a wholly different category and that aspect of the father's behaviour was properly justiciable under Section 8 of the 1989 Act or, alternatively, by way of an injunction.  Re Z (A Minor) (Freedom of Publication) 1996 2 WLR 88 applies.  Bearing in mind the position the father as a campaigner and advocate  for improvement in the family justice system and his views on shared parental arrangements, the terms of the injunction granted by the first instance were too wide preventing the father from referring to his own case as one satisfactorily resolved by the particular shared parenting agreement approved by the judge.  However, the prospective making of the film and the taking of C abroad for that purpose was a matter relating to C's upbringing and engaged her welfare in terms of Article 8 rights.  The injunction was discharged and a prohibitive steps order was made restraining father from revisiting Portugal with C or from involving C in the publication of any information relating to the abduction until further notice.  

15.
NORFOLK COUNTY COUNCIL –V- WEBSTER AND OTHERS [2006] EHC 2733 (FAM) 

This Judgment was delivered in open court decided that the media should be allowed to attend forthcoming hearings of the care proceedings and that the parents should (with some reservations be entitled to tell their story in public). Developing the  analysis of the Court of Appeal in Clayton Munby J observed 

“there is no need on this occasion for any detailed exegesis of Section  12. It suffices for present purposes to note that the effect of Section 12 is to prohibit the publication of accounts of what has gone on in front of the Judge sitting in private, as also the publication of documents (or extracts of quotations from documents) such as Affidavits, Witness Statements, Reports, Position Statements, Skeleton Arguments or other documents filed in the proceedings, transcripts or notes of the evidence or submissions or transcripts of notes of the Judgment. On the other hand, Section 12 does not as itself prohibit publication of the fact that a child is the subject of proceedings under the Children Act 1989; of the dates, times and places of past or future hearings; or the nature of the dispute in the proceedings; of anything which has been seen or heard by a person conducting himself lawfully in the public corridor or other public precincts outside the Court in which the hearing in private is taking place; or of the text or summary of any order made in such proceedings. Importantly, it is also to be noted that Section 12 does not prohibit the identification or publication of photographs of the child, the other parties or the witnesses, nor the identification of the party on whose behalf a witness is giving or has given evidence”. 

Munby J went on to state that the meaning and effect of Section had recently been considered by the Court of Appeal in Clayton and Clayton [2006] 3WLR 599, where it was held that the prohibition in Section 97 (2) come to an end when the proceedings are concluded. Section 97 of the Children Act 1989, as amended, provides the material parts as follows: - 

“(2)
No person shall publish to the public at large or any Section of the public any material which is intended, or likely to identify – 

(a) Any child as being involved in any proceedings before the High Court, a County Court or a Magistrates Court in which any power under this Act or the Adoption of Children Act 2002 may be exercised by the Court with respect of that or any other child; or 

(b) An address of school as being that of a child being involved in any such proceedings. 

(4) the Court or the Lord Chancellor may, if satisfied that the welfare of the child requires it, and in the case of the Lord Chancellor, if the Lord Chief Justice agrees, by order dispense with the requirements of sub-section 2 to such extent as may be specified in the Order.” Munby J stated “the common belief (which I confess I shared) that the statutory prohibition outlasted the existence of the proceedings has now been exposed for what it always was – yet another of the many fallacies and misunderstandings which have tended to bedevil this particular area of the law. On the other hand, and as Sir Mark Potter P was at pains to point out the fact that, following an end to the proceedings, the prohibition and identification under Section 97 will cease to have effect does not of course mean the provisions of Section 12 of the Administration of Justice Act 1960 are diluted or otherwise affected. The limitation upon reporting information relating to the proceedings themselves under Section 12 of the 1960 Act will remain. He went on to say 

“so much for the automatic restraints which apply in cases of this kind. But it is clear that the Court has power both to relax and to increase these restrictions. A Judge can authorise disclosure of what would otherwise be prohibited and a Judge can impose additional restrictions. This involves the exercise of discretion – the carrying out of a balancing exercise – where a number of often conflicting rights and interest have to be balanced”. 

Munby J considered that it would be restrictive to confine Section 97 (4) to those situations where “the welfare of the child requires it. Section 97 (4) should be construed in a convention compliant way, not limiting the occasions on which Section 97 (2) is dispensed with to those where the welfare of the child requires it, but extending it to every occasion when proper compliance with the convention would so require. In other words the statutory phrase “if the welfare of the child requires it” should be read as a non exhaustive expression of the terms on which the discretion can be exercised so that the power is exercisable not merely if the welfare of the child requires it but wherever it is required to give affect, as required by the convention, to the rights of others. This is a process of construction which in my Judgment comfortably satisfies the criteria identified in Ghaidan-v-Godin-Medoza 2004 [UKHL 30] and which is therefore required by Section 3.” 

If Clayton was a further step on the “road to transparency” as Wall LJ described it, then Norfolk County Council-v-Webster is perhaps a giant leap! Where the convention rights of one of the parties requires either that proceedings be held in open Court (with the media present) or parts of the evidence be made public, this interpretation 97 (4) would appear, on the face of it, to make that possible and to usher in a new era for the Family Justice system. 

16.
Data Protection Act 1998

(A) Access to Social Services’ Records. (see Section 5)   The Guidance covers personal data held electronically, or “in relevant filing systems” or in “accessible public records”.   It deals with information held about a particular individual by a Local Social Services Authority for the purposes of the Authority’s Social Services’ functions, irrespective of where the information was recorded.

(B) Of note, s.5.4 subject to a limited number of exemptions made under Part 4 of the DPA, any living person who is the subject of personal information held and processed by Social Services Authority, has a right of access to those data.   The information comprising this data includes factual information, any expressions of opinion, and the intentions of the Authority in relation to the individual.   Where access is refused, the data subject may appeal to the Courts or the Data Protection Commissioner.   

(C)
s.5.5. NOTE  a person does not have the right to know what is recorded about someone else.   So, for example, where an Authority has maintained files on an entire family and a request is recorded for access to one of these “family” files, one member is not entitled to see information about another member without that persons consent.   However, there may be circumstances in which the Local Authority considers it reasonable to disclose such information (see s.5.7 and s.5.2.3.).

(D)
s.5.8 the right of access extends to children and young people under 18 who understand what it means to exercise that right.   Where a child or young person under 18 makes a request for access to their records, an Authority will need to decide whether or not he or she has sufficient understanding to do so.   

(E)
s.5.10 where an Authority considers that granting access to a parent is likely to result in serious harm to anyone … the Authority will need to decide whether to refuse access.    If an Authority refuses to disclose data to a parent, either on the grounds that the request is not in the child’s interest or on the grounds that it consider that to do so would result in serious harm.  That parenting acting on the child’s behalf, may make application to the Court or to the Data Protection Commissioner.

(F)
s.5.20 NOTE  also that the information to be disclosed is all the data held about the data subject by the data controller.    It should not be altered in order to make it acceptable to the data subject.   

(G)
s.5.25 an Authority should set itself a sensible timescale, within the 40 days allowed, in which to seek any third party consent.   The 40 day period does not commence until the Authority has received the written request and the appropriate fee and, if necessary, the further information required to satisfy itself as to the identity of the person making the request and to locate the information sought.   At Rule 5.41 the Court has the power to order disclosure or to order correction, erasure or to confirm non-disclosure.

(H)
s.6 deals with the confidentiality of the person on Social Services’ Records and Appendix 1 sets out the Data Protection Principles.     

DISCLOSURE RELATING TO N.H.S. TRUSTS  

17.
R (On the Application of D) The Secretary of State for Health [2006] EWCA Civ. 989, [2007] 1 ALL ER 1


The Court of Appeal held (Ward LJ, Laws LJ, Longmore LJ) that is was appropriate to issue an Alert Letter indicating to NHS bodies that allegations of indecent assault had been made against a doctor by patients, even where those allegations had been considered by the relevant disciplinary body and by the police and no action had been taken.    It was considered there was a pressing need for disclosure to protect patients.   


The doctor appealed against the refusal of his application for judicial review of an Alert Letter issued by the Regional Director of Public Health.   In 1991 following allegations from four female patients that the doctor had indecently assaulted them during the course of medical examinations, he was charged with five counts of indecent assault.  The doctor who had surrendered his registration as a doctor, was subsequently acquitted of all charges.   The doctor was granted limited registration by the General Medical Council and he resumed work within the National Health Service.    In 1997 he was granted full registration.   In 1999, two further allegations of indecent assault were made, the doctor was suspended and his contract was not renewed.   An Alert Letter was issued pursuant to Directions contained in Health Service Circular 2002/011 made pursuant to the National Health Service Act 1977, Section 17.   The purpose of the Alert Letter was to ensure that all NHS bodies were aware of the allegations made against the doctor.   The doctor was subsequently informed that he would not be prosecuted over the latest allegations and the GMC did not pursue the matter.   The Alert Letter was then cancelled.   The Medical Director of the NHS Trust wrote to the Regional Director for Public Health expressing his concerns over the cancellation of the Alert Letter, as that would be the only warning to future employers that the doctor had accusations made against him.   He acknowledged that paragraph 7 of the Circular and Annex 1, paragraph 1 suggested that an Alert Letter should normally be withdrawn when the regulatory body or police had determined to take no further action.   However, he suggested that paragraph 7 of the Circular and paragraph 32 of the Annex appeared to allow for Alert Letters to be retained in appropriate cases.    A further Alert Letter was issued.   


The doctor contended that it was unlawful to issue an Alert Letter in respect of a doctor’s conduct, where that conducted had been considered by a relevant disciplinary body or other body and no adverse finding had been made, or where there was no evidence that anything done by the doctor had impaired or thwarted the capacity of such bodies to execute their functions in relation to his conduct.  The Court of Appeal held that there was nothing unlawful in the second Alert Letter, the test to be applied to the issue of disclosure was one of “pressing need”, 

(R-v-Chief Constable of North Wales Third Party AB [1999] QB 396

R-v-A Police Authority in the Midlands Ex Parte LM [2001] FLR 612).   

The ascertainment of a pressing need required a balance to be struck between the interests of the person who was the subject of the allegations and the interests of the party whom disclosure was proposed to be made.   There had to be a clear conclusion that the latter prevailed.   

General Medical Council-v-Roy Meadow and Attorney General [Intervener 2006] EWCA Civ. 1390.  

An expert medical witness had no immunity from disciplinary proceedings before the Fitness to Practice Panel of the General Medical Council in respect of his evidence in a murder trial, but he had not in the circumstances been guilty of a serious professional misconduct by giving statistical evidence in a mistaken belief as to its validity.    

Andrew Wakefield-v-(1) Chanel 4 Television Corporation (2) 20/20 Productions Ltd (3) Brian Deer [2006] EWHC 3289 QC (unreported elsewhere).    

Assurances of confidentiality of medical records given to patients by the General Medical Council when it was investigating serious criticisms of a doctor could not be regarded as absolute since, as well as being subject to the Civil Procedure Rules 1998 and their implementation by the Court, the assurances might be subject to overriding requirements that other considerations be given priority, the matter being determined by where the interests of justice lay.    

The Applicant broadcasters applied to inspect confidential documents in the hands of the Respondent Gastroenterologist (Dr W), that had been served upon him by the General Medical Council in the course of preparation for disciplinary proceedings against him.    The First Applicant broadcaster had broadcast a programme produced by the Second Applicant, 20/20 Productions, about the controversial combined MMR vaccine.  The programme included serious criticism of Dr W.   Before the broadcast the Third Applicant presenter, Brian Deer, had complained about Dr W to the GMC which commenced an investigation into his conduct.   Dr W brought proceedings against the Applicants for libel but the Applicants sought to justify their allegations.   There was considerable overlap between the subject matter of the pending disciplinary proceedings and the allegations in the programme.   Dr W had listed his documents at issue in accordance with the CPR Rule 31.6 and opposed the Applicants’ application only because of objections raised as a matter of policy by the GMC which, whilst not a part of the litigation, was represented.   The GMC maintained that it should be able to assure patients and others that their information would be used only for the purpose of fitness to practice proceedings.   The GMC submitted:

(i) Principles of Public Policy required that documents obtained under compulsory powers should only be used for the purpose intended, the documents disclosed for one purpose should not be used for another and that disclosure should not interfere with operations of public investigative bodies;

(ii) There was a clear conflict between those principles and the inspection sought which, if granted, would show that the assurances given by the GMC were worthless and undermine cooperation by the public, the medical profession and institutions.

Held:

(i) Where undertakings of confidentiality had been given, there might be overriding requirements that other considerations be given priority, the matter being determined ultimately by where the interests of justice lay (Taylor-v-Director of Serious Fraud 1998 2 WLR 1040).   No absolute assurance could be given by the GMC.   What was required was a balancing exercise between competing policy considerations.

(ii) The Applicants were not intending to use the documents to launch defamation proceedings but to defend themselves against them and under the standard disclosure provisions, they appear to have a prima facie right to do so.   

(a) It was inherently undesirable that the Applicants should be prevented from access to relevant information.   That was not only a matter of protecting their own interests and reputations but because it was in the public interest that, as far as possible, Claimants in defamation actions did not obtain false or misleading indications.    

(b) It was also an important aspect to public policy to have regard to the ECHR 1950 Article 6.   

(c) If the defamation and GMC investigations had proceeded on the basis of different materials, there was a possibility of inconsistent outcomes.    

(d) It was no part of the Applicants’ purpose to reveal any confidential information and there was no reason why any of it should become public.    

(e) On the evidence, a significant proportion of the patients had no objection or were indifferent to disclosure and inspection.   

(f) The GMC’s assurances might well have been too sweeping and had to be regarded as subject to the CPR and their implementation by the Court.   

(g) The assurances would not be worthless as every effort would be made to maintain confidentiality.   Assurances had to be accurate and not overstated.    In cases where cooperation was not forthcoming, the statutory powers to require disclosure of information existed under the Medical Act 1983 Section 35A.    

(h) Further, the facts of the instant case were very unusual.    The usual criteria of relevance and ultimately of necessity and proportionality had to be applied.    What matters was that any truly confidential material requiring to disclose notes and inspect, should be subject to an effective and secure regime so that it came into a limited number of hands.

Oldham MBC-v-(1) DW, (2) PW, (3) KPW (A child by his Guardian)Respondents and W St. Forbes Intervener
The Court was asked to make various factual findings and recommendations and certain additional findings concerning an expert in paediatric neuroradiology arising out of a concluded set of care proceedings.   In care proceedings instituted by the Applicant Local Authority the Judge relied solely on the evidence of Dr Forbes in finding that either of the First or Second Respondent parents had been responsible for a non-accidental brain injury suffered by their infant son as a result of a shaking episode.    The parents appealed against that decision on the basis that the report of a second expert which expressed a clear and fundamental disagreement with Dr Forbes and supported their case that  the child’s condition had an innocent origin, had not been adduced before the first instance Judge.   In due course the parties subsequently agreed that the Judge’s findings could not stand and the case had to be remitted to a Family Division Judge for re-hearing.   The Court of Appeal additionally gave guidance on the advisability of a Court relying on a single expert in care proceedings.   Following the instruction of further medical expert, a new medical consensus was reached in which Dr Forbes agreed.   Counsel for all the parties subsequently invited the Court to give Judgment in open Court in respect of the agreed facts and to investigate why the process had gone so wrong in order that similar errors might be avoided in the future.    Issues concerning Dr Forbes’ conduct as an expert witness also fell to be considered. 

Ryder J held:

(i) Having regard to the weight of cogent evidence now available to the Court, the following findings were made by consent:-

(a) The child had never been a victim of non-accidental injury;

(b) The care of the child by the parents was, and always had been, exemplary;

(c) The parents and their relatives had acted promptly and appropriately in obtaining medical treatment for him;

(d) The medical experts were in agreement that the child’s brain injury was likely to have been caused by asphyxia prior to delivery and it was very unlikely that non-accidental brain injury could have caused the pattern of insults seen in the scans of the child’s brain.

(ii) Dr Forbes had genuinely taken a different professional view of the very difficult problem but had fallen into error when he had consciously strayed from the role of expert into the role of decision maker.    The Court declined to criticise Dr Forbes for his opinions, although the language he had used in his first report had obscured the highly unusual nature of the child’s case;

(iii) In addition to the guidance formulated by the Court of Appeal in the instant case, the following recommendations were made:-

(a) Local Authorities should always write a letter of instruction when asking potential witnesses for a report or opinion, whether in proceedings or pre-proceedings which should conform to existing principles;

(b) When requesting and collating existing materials, all parties should be vigilant to record requests of third parties for disclosure and their responses, so that the spectre of partial disclosure which tended only to prove a case rather than give full and frank information could be dispelled.   Furthermore, great care had to be exercised when placing reliance on materials that had not been produced either as “original medical (or other professional) records” or in response to instruction from a party, as those materials might contain an assumption as to the standard of proof, the admissibility of hearsay evidence and other procedural questions;

(c) Instructed expert’s advice to the Court should conform to the best practice of their clinical training and, in particular, should describe their own professional risk assessment process and/or the process of differential diagnosis that had been undertaken, highlighting factual assumptions, deductions therefrom and unusual features of the case.   They should set out contradictory or inconsistent features.   They should identify the range of opinion on a question to be answered, giving reasons for the opinion held.  They should highlight whether a proposition was a hypothesis or an opinion deduced in accordance with tested technique, research and experience accepted as the consensus.  They should highlight an “unknown cause”.   The use of a balance sheet approach to the factors that supported or undermined an opinion could be of great assistance;

(d) An expert should be asked at the earliest stage and in any event, should volunteer an opinion whether another expert was required to bring a skill or expertise not possessed by those already involved or in the rare case, a second opinion to a key issue that had been identified by the Court and, if possible, what the question was that should be asked of the expert;

(e) The Code of Guidance for Expert Witnesses in Family Proceedings should be amended to incorporate the instant recommendation.
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