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1.
Though the Family Courts routinely address allegations made by children against parents or carers, and despite the fact that those allegations are frequently challenged, there is very little case law assisting the Courts as to the circumstances in which it may be appropriate or necessary to hear evidence from the children themselves and more particularly to submit them to cross-examination. 
2.
R v B County Council ex-parte P [1991] 1FLR 470  

This remains the leading case. 

The Facts


A 17 year old girl alleged sexual abuse against her step-father. The Local Authority in care proceedings refused to call the girl to give evidence and chose instead to rely on a written statement to the police and oral statements to a Child Psychiatrist. That evidence was admissible by virtue of the Children (Admissibly of Hearsay Evidence) Order 1990, Rule 2(2) made under the Children Act 1989. The Local Authority also relied on the evidence of a Child Psychiatrist and a Social Worker as to the likely harmful effects on the child of giving evidence. The case was heard in the Juvenile Court (the predecessor of the Family Proceedings Court). The stipendiary Magistrate hearing the case rejected an Application for an Order excluding the statements of the girl and requiring the Local Authority to call her as a witness. On a further Application for a witness summons under Section 97 of the Magistrates Court Act 1980 the Magistrate held that he had no discretion to consider the child’s welfare within Section 44(1) of the Children and Young Persons Act 1933 (because she had by then passed her 17th birthday) though given discretion he said that he would have rejected the Application on welfare grounds. He refused however to issue the witness summons on the basis that the purpose of the exercise was to test the evidence by cross-examination and not to introduce material evidence. The Applicants applied for Judicial Review:
(i) Of the decision by the Local Authority not to call J to give evidence and;

(ii) Of the Magistrate’s refusal to grant a witness summons. 

Dismissing the appeal the President of the Family Division, Lady Justice Butler-Sloss held:
(i) Since there was no evidence of unlawful or unreasonable behaviour by the Local Authority in the decision making process, the decision not to call a child, though clearly capable of Judicial Review could not be faulted;

(ii) As regards the refusal to grant a witness summons there was no reason in principle why a witness summons should not apply to a party and since Section 97 was incorporated by Section 2(6) of the Children and Young Persons Act 1969 without any provisos, no reason why a party in care proceedings should be in any different position from a party in any other proceedings. The existence of Section 2(4) of the 1969 Act carried with it no indication that Section 97 (M.C.A.1980) was not intended to apply to a party to the proceedings, since the two sections had quite different purposes. Although it was true that a witness summons might thwart the protection offered to children by the 1990 Order under the Children Act 1989 (i.e. admissibility of hearsay), as a matter of jurisdiction Section 97 still stood until repeal by the coming into force of the Children Act which specifically repealed Section 2 of the 1969 Act. 

(iii) However in deciding whether to issue a witness summons the Court had a discretion stemming from two separate principles. First, the inherent jurisdiction of the Court not to require the attendance of a witness in circumstances which would be oppressive, and secondly the specific requirements for the Court to consider the welfare of the child as provided by Section 44(1) of the Children and Young Persons Act 1933 with regard to young persons who had reached 17 in the course of proceedings by Section 29(1) of the 1963 Act. It followed that if the Juvenile Court considered at the time of the Application for a summons that, for reasons, of the child’s welfare he or she should not be called as a witness then it would be inappropriate to issue the summons. Furthermore, in any event, for the Applicant in the present case to use Section 97, so that the child’s evidence could be tested in cross-examination was an abuse of process’. 
The President however observed:

‘Recently in two decisions of this Court, comments have been made about the extent to which evidence which has not been tested can be relied upon. In Re W (Minors) Wardship: Evidence 1990 FLR 203 Neill LJ at B227 was looking at the special position of wardship in relation to hearsay evidence. Since the 1990 Order, his observations are of much wider application:  
‘Hearsay evidence is admissible as a matter of law, but….this evidence and the use to which it is put has to be handled with the greatest care and in such a way that, unless the interests of the child make it necessary, the rules of natural justice and the rights of parents are fully and properly observed. A Court presented with hearsay evidence has to look at it anxiously and consider carefully the extent to which it can properly be relied upon’. 
The Judge endorsed the observation of the stipendiary Magistrate who had said:
‘I fully understand the Appellant and his advisors concern at the way evidence of very serious allegations can be received without the usual opportunity of testing that evidence. Clearly, in considering what weight to attach to that evidence I shall have to have regard to the gravity of the allegations and the fact that it was not tested by cross-examination’. 
It is important to emphasise that in this case the Court had evidence before it that the young person would be ‘harmed’ by the ordeal of giving evidence. Note also at Pg 476 the President referred to the fact that 
‘Research has shown the adverse effects upon some children of the requirement to give evidence in cases of sexual abuse. In cases of young children, such harm may well be inferred. See the report of the Advisory Group on video evidence 1989. The introduction of the 1990 Order (permitting hearsay evidence in Juvenile Courts) clearly envisages an alternative to oral evidence in cross examination and to make it possible for children making allegations of, inter alia, sexual abuse to do so without the additional stress of a Court hearing. The philosophy behind the Children Act would be thwarted by the ability of the alleged abuser himself being able to require the attendance of the child at Court. A Court should be very cautious in requiring the attendance of a child in these cases reinforced as it must be by considerations as how to deal with a refusal to give evidence up to issue of the summons’.
Later the Judge observed:

‘The duty of the Juvenile Court is to the child and its concern is or the welfare of the child. It is not sitting as a criminal Court and the alleged abuser is not on trial. The standard of proof is a civil one, although the evidence called must be commensurate with the seriousness of the allegations made. This is the jurisdiction of care proceedings, however unsatisfactory this may be for the alleged abuser’.
It is perhaps apposite to observe that this authority pre-dates the Memorandum of Good Practice, Achieving Best Evidence, the routine availability of video link facilities and the greater awareness in good practice guidelines of how to receive evidence of children and vulnerable witnesses (at least in other jurisdictions). 
3.
Re P (Witness Summons) [1997] 2FLR 447

The Facts

N who was aged 12 at the time of the hearing made allegations of sexual abuse against a friend’s step-father. It was alleged that he, a Schedule 1 offender, had abused both S and N. N’s allegations were recorded on video. When interviewed, S unequivocally denied that any such assault had taken place. In care proceedings brought with respect to S an interlocutory Application was made by the mother and step-father for an Order that N should give oral evidence and be cross-examined. The Application was refused, although the Judge hearing the substantive Application for a Care Order accepted that the video taped evidence had to be treated with great caution. The Judge found as a fact that S had been sexually abused by the step-father and that the threshold criteria was satisfied. She went on to make a Care Order in respect of S. The mother of S and the step-father applied for leave to appeal against in particular, the refusal of the Judge to order that N should give oral evidence and be cross-examined. The Court of Appeal held:
(i)
The mother and step-father had sought to procure N’s attendance at Court to give oral evidence by issuing a witness summons under the County Court Rules Order 20 Rule 12. It was conceded that the Court had discretion as to whether or not to order the attendance of a witness and that the County Court should decline the issue the summons if to do so would be oppressive (R v B County Council ex parte P applied). In principle the older the child, the more arguable would be the application. 
(ii)
Since the question of whether to issue a summons against a child was not a question which related to his or her upbringing Section 1(1) of the Children Act did not apply either in relation to child witness, or to the child the subject of the proceedings. 
(iv) In the present case although the Judge had not used the word ‘oppressive’ it was clear that she had weighed the factors which that word encompassed. In her substantive Judgment she had indicated that she approached the video taped interview with great caution and was fully aware that she had precluded its being tested in cross-examination. 

Wilson J delivered the Judgment of the Court.  It is interesting to note that at Pg 450 he states as follows:
‘The Judge, who had watched the two video tapes, received evidence from Dr Gay the well-known Consultant Chid Psychiatrist, who had himself watched the tapes and had interviewed S during which she had spoken and behaved much as she had in the videotaped interview. Dr Gay offered the view that N’s account was very convincing and raised a high level of suspicion. He suggested that in both interviews S had been uncomfortable and very heavily defended’. 
Wilson J went on say that:

‘In the 6 years since R v B was decided the 1989 Act has come into force. The sui generis, semi inquisitorial nature of proceedings thereunder has increasingly become accepted. In my experience, where fairness requires that an advocate should be able to cross-examine rather than suffer the handicap of examination in chief, the Court will itself occasionally call the witness so that the cross-examination can take place. Had it been appropriate for N to be ordered to come to Court in this case that course might have been followed’. 
Later at Pg 454:
‘It is unusual for a child Complainant of sexual abuse to give oral evidence in proceedings under the 1989 Act. For example, it has never happened in my Court: nor have I ever been asked to order the attendance of a child Complainant. Clearly, when a Court is asked to make such an Order, it must approach the Application on its merits without preconceptions. In principle, the older the child, the more arguable will be the Application. Miss Allardyce also makes a point of some relevance, namely that N was not a member of her client’s family and so at least her oral evidence would not have been directed against the interest of adults to whom later she would or might have had to be answerable. Nevertheless Courts are increasingly aware of the further grave damage which can be done to a child who has been sexually abused, or indeed a child who has not been sexually abused but for some reason has spoke of being sexually abused (such a child may well also have been damaged), if she or he is subject to the trauma of questioning by a stranger whose task is to attack her or his truthfulness in this supremely sensitive area.  I would expect that in most cases where the child, whether or not a family member is of N’s age or younger, the Court would favour the absence of oral evidence even though the consequences were to be the weakening, sometimes perhaps the fatal weakening, of the evidence against the adult’. 
The Judgment supported the analysis in R v B that the test by which an Application to summons a child witness falled to be considered was the test of whether it would be oppressive at Pg 453 Wilson J observed:

‘It is true that the Judge did not use the word ‘oppressive’. But there is no magic in a word: and it suffices that she should have weighed the factors which that word encompasses’. 
4.
Carl B v (1) Torbay Council (2) Helen S (3) MB and JB (by their Guardian) [2007] 1FLR 203. 


The Facts

Care Orders had been made in this case in relation to two children following allegations of very serious sexual abuse against their father by his step-son. The step-son subsequently withdrew the allegations. The Applicant step-father supported by the mother applied for discharge of Care Orders. At the time of the hearing the trial Judge considered the video evidence of P, the recorded interviews and heard evidence from experts as to the likelihood of P’s allegations being credible and accurate. No direct evidence was given by P (a 13 year old boy). In 2005 P informed Social Workers that the allegations had always been untrue. The father sought no only to discharge the Care Order but to set aside the previous findings of sexual abuse. The Local Authority did not oppose the Application. Coleridge J ordered that the Care Order would be discharged and parental responsibility granted to F. In the light of P’s fresh oral evidence the original findings of the Court in relation to the sexual abuse were wholly wrong and should be set aside. 
Coleridge J stated:

‘I have no hesitation in the particular circumstances in re-examining the findings in light of the fresh evidence from P. ….On the basis of the evidence before [the trial Judge] it seems to me her findings cannot be challenged. Indeed, no attempt I think was made to challenge them at the time’. 
It is important to note that in this case P was eager to return home to the family and the Local Authority urged caution in accepting the validity of the retraction of someone who was, as the Judge stated ‘by definition a self-confessed liar’. Coleridge J observed that ‘the Local Authority rightly point out, as do the other experts who have been instructed to consider the matter, the incentives on P to provide a false retraction now and the evidence in favour of the allegations in 2000 being the true position. In other words, is P now merely seeking to be rehabilitated back into the family fold by withdrawing the allegations which split up the family so dramatically in 2000, or is he now telling the truth that his allegations were indeed false? That is what I have to consider in the contents of revisiting these allegations’. Coleridge J concluded that he could make no criticism of the Judge who had first made the findings on the basis of the evidence before her. 
‘But of course she did not have the huge advantage which I have had of seeing the witness in Court and a proper examination and cross-examination, which is always the best system to evaluate the credibility of evidence and witnesses’. 
The Judge highlighted the reasons that the Complainant (by this stage 19) had made these false allegations:
(i) He explained that he had wanted to get his father kicked out of the house so that he could go back. 
(ii) He describe dhow he had felt especially pressurised by his foster carer of coming up with some good reason for his disturbed behaviour after he had been grounded by the foster carer for 5 hours in his bedroom. 
(iii) P explained how he continued to feel guilty about having made these allegations. 

(iv) P said that he felt sick when he saw the video for the first time and realised the damage he had inflicted on everybody. 

(v) P explained how having made the allegation he thought he would go to prison if he withdrew it. 
The Judge asked himself how far he could go having evaluated the evidence ‘I could merely state that the finding made by the trial Judge must now be regarded as unsafe however, I think that is unfair to the father if I am satisfied that the original evidence was indeed invented. Accordingly I shall find and do find that in the light of the recent evidence from P, the original finding of the Court namely that CB abused P on three occasions… was wholly wrong and should be set aside. 
I conclude this part of the Application by saying this is a salutary lesson to all Courts when dealing with these kinds of very serious sexual allegations. However good the procedures for the interviewing of children may be, they are never more than that, i.e. interviews. They are not evidence which has been tested in Court. I venture to suggest that had such testing taken place in this case, there were sufficient obvious inconsistencies in the versions produced by P to have given the Court much more pause for thought. If the Court had heard him and if the Court had known about the circumstances of and pressures surrounding P to make the revelations to the foster carer in the first place, it would have created even more doubt about the credibility of the revelations, which were supported by no other corroborative evidence of any kind…..Only a proper investigation by testing of evidence in Court can cast full light on allegations of this kind, and more importantly or as importantly their context. Any other process is a poor substitute and the use of experts to produce a personality profile intending to show that individual might have certain tendencies has been rightly deprecated by the Court of Appeal in the past in Re M and R (child abuse evidence) [1996] 2FR 195 and Re N (child abuse evidence) 1996 2FLR 214 and I deprecate it again. Even evidence from psychologists about the veracity of a child’s video evidence can tend to give an undue credibility to it. In the end the Judge is the best arbiter and he or she needs, where possible, to hear the child. There is no substitute for live, tested evidence in Court and where children are of the age of this child, rising 13, it seems to me more serious consideration should be given to such a child giving evidence with the usual safeguards and procedural arrangements familiar in the criminal jurisdiction. The stakes are just as high where wrong findings are made. They may not lead to wrongful imprisonment but the effects on the life and development of a Complainant  child and the other children in the family, who may be wrongly removed into foster care are frankly not much less draconian’.  
The Judge went on to observe:

‘The consequences for this family of these false allegations have been appalling. The children have been in foster care for a great deal longer than would have been the case and have been deprived of a proper relationship with their father in that 4 year period. So far as the father is concerned, he has had this terrible allegation hanging over his head and I am quite, quite sure that that has been nothing short of a nightmare. An unfounded finding of sexual abuse on a stepchild is, especially nowadays with attendant media hype, as bad a slur on one’s character as one can imagine. The practical and social consequences on his life have been very real. He has lost 4 years of his childrens upbringing. He deserves an apology, not only from P, who did indeed apologise yesterday unprompted at the conclusion of his evidence, but also from the Court and I unreservedly give it. The system, albeit it out of the best motives to protect not only his children but also P from the trauma of Court appearance, failed him. But I do hope that he can now move on’. 
5.
Re LM and Medway County Council and RM &YM [2007] EWCA Civ 9
This was an appeal from the County Court against the decision of a Deputy Circuit Judge who had made an Order that L (aged 10) should attend for the purposes of giving evidence via videolink in the care proceedings. L’s Guardian applied for permission to appeal the decision, Thorpe LJ considered the Application on paper and adjourned it into Court, on notice to the Respondents, with appeal to follow if permission granted. 
The Facts

The facts were regarded as ‘unusual’. Concerns arose when the mother made allegations at school that L had been physically abused by the father when he was drunk. The upshot was that in June 2005 L was interviewed on video by a Police Officer in the presence of a Social Worker. The interview was conducted in Punjabi. In the course of two interviews L alleged that the father had abused her physically and sexually; also he had been violent towards the mother. The mother was also interviewed and made similar allegations, effectively confirming what L had said. The father was interviewed and denied the behaviour. L was placed on the ‘at risk’ register. 

In January 2006 L was interviewed again on video about an incident of violence in which it was alleged that the father had broken the mother’s finger. The following month mother and daughter went to India for 3 months returning to this country in May. They began to live with the father. Within about 3 days the mother made a complaint to the police that the father had abused her physically and sexually. L was again interviewed on tape. She said that there had been physical violence by her father against her mother and that she was afraid of her father. From thereon the Local Authority placed L with foster carers with the mother’s consent. 
In June 2006 the mother retracted her allegations against the father. She said that everything that she had ever said against him had been untrue. Moreover, she had told L to make false allegations against her father. Everything that L had said earlier about her father was untrue. She was thoroughly ashamed of what she had done. She had made these allegations up to put pressure on her husband to give up alcohol and smoking. 
The Local Authority was sceptical about the truth of the retraction and remained concerned about L’s safety and welfare. They commenced proceedings, L was assigned a Guardian and evidence was prepared; the position of the father and mother was united and they both denied abuse or misconduct. Evidence of Social Workers showed that L was not happy at her foster home and was closely attached to her mother and wished to live with her. She was aware that the mother had retracted the allegations and there was some evidence that the mother had told L that if she was asked she should say that the allegations of sexual abuse were untrue. In July 2006, during a supervisory visit, L repeated the allegation of sexual abuse to a Social Worker, but it is not clear whether, at that time, L was aware that her mother had retracted the allegation against the father. Since the mother’s retraction no attempt was made to obtain evidence from L as to whether she spoke the truth in the video interviews. Both the Social Worker and the Guardian took the view that it would not be proper for them to canvass the issues with her. Thus, at the commencement of the hearing nobody knew what L, if asked, would now say about the truth or falsity of her allegations. 
The mother applied for a witness summons compelling L to give evidence via videolink. The father supported it. L’s Guardian and the Local Authority opposed the Application on the grounds that it was inappropriate for so young a child to have to give evidence and that in the particular circumstances of the case it would be oppressive on her if she were required to do so. The Judge in an extempre Judgment granted the Order, but there was criticism of him in the Court of Appeal that he had rehearsed the arguments without identifying the respective weight that he gave to the individual points. Amongst other matters the Judge referred to the Judgment of Coleridge J in B v Torbay Council (supra). Counsel for the Local Authority submitted that the Judge’s decision was flawed because he had misdirected himself in law. He submitted that the Judge had disregarded the clear principles that had been laid down by the Court of Appeal and had placed too great a reliance on the words of Coleridge J. It was contended that as a result of this error of law the Judge had started from the wrong premise, i.e. that ‘normally’ it would be appropriate for a child to give oral evidence in care proceedings, if that could be done without damage or oppression. The correct starting point Smith LJ said was that explained by Wilson J in Re P, i.e. that usually the child would not be required to give evidence; only in exceptional circumstances would a summons be appropriate. This error undermined the exercise of his discretion. Smith LJ said:

‘I for my part would not describe R v B Country Council or Re P as laying down principles. Rather in my view, they provide guidance to Judges as to how to exercise their discretion in respect of this difficult issue. But it must always be remembered that the task is one of the exercise of discretion. In my judgment there is no reason to say that the law has moved on since that guidance was given. That guidance was based upon the results of research into the ill-effect on children of giving evidence in cases of abuse. There was no evidence before us and none before the Judge to suggest that this research has been invalidated. The mere fact that the child does not now have to stand in the witness box is an advance but it does not seem to me to go to the heart of the problem which is the psychological effect upon the child of having to talk about the abuse and having this account challenged as untrue……I do not consider that Coleridge J was seeking to disagree with the guidance of the Court of Appeal; he was merely observing that the value of videotaped interviews is limited. Such evidence is not as good as evidence which has been tested orally in cross-examination. He was saying that, if the child P had been called in that case, the falsity of his allegations might have been discovered. He was not saying that children should be ordered to give evidence in care proceedings…..The correct starting point is that it is undesirable that a child should have to give evidence in care proceedings and that particular justification will be required before that course is taken. There will be some cases in which it would be right to make the Order. In my view they will be rare’. 
The Court having found that the Judge’s reasons lacked clarity and that he had misdirected himself in relation to the exercise of his discretion went on to recast the exercise by substituting their own discretion. The Court of Appeal in fact supported the trial Judge confirming that the child should be required to give evidence. 
‘Nobody knows whether L would now say that the (allegations) e untrue. For entirely proper reasons, this has not been explored. But this lacuna in the evidence leaves the Judge in a most unusual and extremely difficult position. It is true that there is other evidence from which the truth of the allegations might be assessed. The parents admit that L’s interview is riddled with inconsistencies and cannot be relied on. On the other hand it appears that she has voluntarily repeated her allegations to a Social Worker. In my view the Judge has an exceptionally difficult task. Although I can see some force in the submission that the evidence is of tainted and limited value it seems to me that the Judge’s clear (although not articulated) view that he really needs this evidence is justified….the issue which is to be decided is of great importance for the welfare of L herself. The consequences to her of a wrong decision on the question of what has happened in the past are very serious indeed. She could be wrongly deprived of an upbringing by her parents. Alternatively she could be wrongly exposed to physical and moral danger of a serious kind. In my view it is right, in the exceptional circumstances of this case to give great weight to the Judge’s need to hear evidence. I for my part would accept the Judge’s assessment that despite her young age, L is sufficiently mature to understand the need to tell the truth and to understand the issues about which she is being asked [such a view appears to have been arrived at entirely from the Judge’s viewing of the video interviews (my observation)]. Much more difficult is the assessment of the potential damage as she gives evidence. There are two aspects to this. First in preparation for the hearing L will be required to watch at least the material parts of her video interviews. I do not think that experience will be oppressive in the sense of making too great a demand upon her concentration. However she will have to relive the experience of being interviewed and also be reminded either of the abuse itself or of having to make allegations which were untrue at the behest of the mother. In either case the experience is likely to be distressing for her. The second aspect is giving evidence itself. In the absence of evidence, I cannot assess the gravity of the danger of (psychological harm) I can only place limited reliance on the Judge’s impression of L gathered from viewing the video film. He seems to regard her as fairly robust. In my view that is not a satisfactory basis on which to conclude there will be no psychological harm. It follows that I find the exercise of discretion a difficult one. In the end I have concluded that the Judge’s need for this evidence in search of the right decision in respect of L’s future must outweigh the concerns that I have in respect of the harm that may be done to her. I stress that I regard the Judge’s factual decision as being of exceptional difficulty’. 

Wilson LJ also gave a Judgment. Referring to his Judgment in Re P he commented:

‘In the course of my Judgment I observe that I have never encountered the giving of oral evidence by a child in care proceedings….after I gave that Judgment I served for a further 8 years as a Judge of the Family Division. By the end of my service there in 2005, it remained the fact that no oral evidence whether by videolink or otherwise had ever been given to me by a child in any care or other public law proceedings. The child is always a party to the proceedings and is professionally represented by both a Guardian and a lawyer. His wishes and feelings are professionally collected from him; conveyed to the Courts; debated; appraised and weighed and in cases in which he appears to be able to give relevant evidence of past events, in particular of abuse allegedly perpetrated upon himself, his evidence is generally taken by videotaped interviews conducted in accordance with the detailed guidance issued ostensibly for the purposes only of criminal proceedings by the Home Office Communication Directorate in March 2002 and entitled ‘Achieving Best Evidence’. In the Family Court the ABE interview is admitted as hearsay evidence; the videotape and its transcripts are studied, and the weight of the evidence is assessed occasionally with the assistance of a Child Psychologist. But it is, on any view, uncommon for the Family Court to direct the child to give evidence to it, even by videolink; and a lack of the facility for the party to ask questions of the child is factored into the assessment…..Insofar however as Coleridge J was intending (as I believe that he was) to imply that the discretion to direct such oral evidence should be exercised more often than is reflected in current practice then, in my view, his remark should be treated with great caution. For I cannot overstress that such is a large and difficult case with far reaching ramifications. Nor is there is there anything to suggest that, before Coleridge J made that and other similar remarks in the Torbay case, the general advantages and disadvantages or the receipt of oral evidence from children in family proceedings had been canvassed before him; or even that he had been reminded of the guidance given by this Court, particularly of course in the Judgment of Butler-Sloss LJ in that regard. As Coleridge J recognised, there is a substantial difference in this regard between the practice of the Criminal Courts and that of the Family Courts. But in this regard is the business of the two Courts analogous? In the Family Court the welfare of the child is the paramount consideration in the substantive enquiry and is always relevant to, although not paramount in, its procedural determinations such as a direction for oral evidence. So the effect on the child of receiving questions on matters of supreme sensitivity from lawyers obliged to seek to advance their respective cases including in some cases questions suggesting things which the child knows to have happened to him did not happen to him and that he is mistaken or even lying about them, is carefully and imaginatively to be gauged. In the Family Court, moreover, the question is whether to draw the child directly into the forensic arena in which he will often be in a position of direct conflict with close family members, the nature and extent of the relationships with him are usually the very matters in issue. Indeed, even to the extent that there are analogies in the business of the two Courts which militate in favour of an analogous practice should we assume that it is the practice in the Criminal Court which is preferable and should be replicated in the Family Court? One may guess that the big advantage of the criminal practice is the increased chance that where a child’s allegations are false their falsity will be exposed. But one may need to consider whether in the case of the allegations by a child which are true its effect may also often be to make them appear false or at any rate to render them unproved; such would be a price less obviously worth paying in the Family Court than in the Criminal Court’. 
Some Thoughts: 

(i) Does Smith LJ in fact do exactly what Coleridge J did when she comes to exercise her discretion? ie determine the matter on the basis of forensic necessity rather than a true analysis of oppression or welfare? 

(ii) Is Smith LJ’s emphasis on the discretionary nature of the decision, likely to see more applications to summons child Complainants?
(iii) Is Wilson LJ taking a stronger line?

(iv) Is Wilson LJ in fact saying that it may be better for the false allegation to go undetected than for a true allegation to be disproved? If so is he right? 

Representation of Children 
Mabon –v- Mabon [2005] 2FLR 1011 Rule 9.5 of the Family Proceedings Rules 1991(providing for separate representation for children was held to be sufficiently widely framed to meet the UK’s obligations under article 12 of the United Nations Convention of the rights of the Child 1989 (a child’s right to express his views freely) and the child’s right to family life (under ECHR 1950 article 8).

The Judge at first instance had refused to grant separate representation for children aged 15 and 13.  The Court of Appeal held that to be plainly wrong ‘it was unthinkable to exclude young men of such ability and maturity from knowledge of and participation in legal proceedings effecting them so fundamentally’ see Thorpe LJ paras 23 and 24).
The case provided:
“A timely reminder to recognise the growing acknowledgement of the autonomy and consequential rights of children, both nationally and internationally.  The Courts must in the case of articulate teenagers, respect that the rights to freedom of expression and participation outweigh the paternalistic Judgment of welfare.  ‘Welfare’ remains relevant in testing the efficiency of a child’s understanding.  If direct participation would pose an obvious risk of harm to the child arising out of the nature of the continuing proceedings, and if a child was incapable of comprehending that risk, then the Judge was entitled to find that sufficient understanding had not been demonstrated.  Judges, should however, be equally alive ’to the risk of emotional harm that might arise from denying the child knowledge of and participation in the proceedings (para 28)”.

It is interesting to see that this theme is picked up in a different context in: 
Re B (A Child) [2006]
The Court of Appeal held the first instance Judge had been wrong not to allow the papers to be disclosed to the National Youth Advocacy Service in order to ascertain whether the child should be separately represented by them in proceedings.  The Judge had not given real weight to the possibility that a child, properly advised, might want to have contact with her father.              
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